AMERICAN LAW REVIEW. 


Vou. 1X.] BOSTON, APRIL, 1875. [No. 3. 


THE RULE IN GELPCKE v. DUBUQUE. 


I. 


Ix the case of the Ohio Life and Trust Co. v. Debolt,' the ques- 
tion arising as to what position the Supreme Court of the 
United States should take when called upon to decide a point of 
construction under a state constitution or law, the state deci- 
sions being conflicting, Chief Justice Taney said, among other 
things : — 

“That if a contract when made was valid by the laws of the state, as 
then expounded by all departments of its government and administered in 
its courts of justice, its validity and obligation cannot be impaired by any 
subsequent act of the legislature of the state, or decision of its courts alter- 
ing the construction of the law.” 


In Gelpeke v. The City of Dubuque, the facts being that the 
state decisions had held county bonds, issued in aid of railroads, 
to be valid under the state constitution, and that then the 
plaintiff acquired his rights, after which the state courts over- 
ruled their former decisions, the United States Supreme Court 
applied the rule laid down in Trust Co. v. Debolt, and allowed 
him to recover. 

It is proposed first to give the history of this doctrine from 
the earliest cited to the last decided cases; and then, first, 
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to ascertain from these its scope, and, secondly, to inquire 
what place in the body of the law ought to be assigned to 
it by the jurist. Under the first head a full digest of the 
cases, as well the opinions of the judges as the actual points 
decided, will not give us more light than we need; and here 
the reader’s careful attention is asked, for a mastery of this 
adjudged law is an indispensable pre-requisite to the resolution 
of the two questions in hand. There is something which is not 
far from startling in the statement that, as regards a case not res 
judicata, rights can vest under a judicial decision, and that courts 
must hold a contract legal merely because such a one had been 
previously held to be so; that a species of estoppel can be thrown 
into the scales of justice; and that, instead of the one duty of 
declaring truth, judicial tribunals, apart from the maxim of stare 
decisis, are bound, like individuals, to hold in any degree to a 
step once taken, because of the rights of third parties affected 
thereby. To the attainment of juridical verity and logical con- 
sistency, we cannot be too careful in the scrutiny of a-doctrine 
which contains such new and strange elements, and whose con- 
sequences may be of a character altogether revolutionary. 

We shall begin with two or three Federal cases which are in 
point, and which seem not to have contemplated the course taken 
by the later authorities. These are Shelby v. Guy,! United States 
v. Morrison? Green vy. Neal, and Groves v. Slaughter In Shelby 
v. Guy, Shelby pleaded the Statute of Limitations. Guy replied, 
* Beyond seas.” The contract was under the law of Tennessee. 
Shelby relied on a decision of that state contrary to a case decided 
in North Carolina previous to the Tennessee separation, and con- 
trary to the law as generally understood in Tennessee, to the 
effect that * beyond state” was not “beyond seas.” The Su- 
preme Court of the United States thought that such decision 
was not enough, under the circumstances of that case, for them 
to rely on, but that, if it had been, they would have followed 
it, though this should have involved overruling their own pre- 
vious decision. The opinion was by Mr. Justice Johnson. 

The United States v. Morrison was as follows: By a state deci- 
sion of 1799, it was ruled that by acting in a certain way the 
plaintiff in an execution would lose his lien. The United States, 


1 11 Wheat. 361. 2 4 Pet. 187. 
3 6 Pet. 291. 4 15 Pet. 499. 
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such a plaintiff, having so acted, Morrison bought the property of 
the execution debtor. In 1830, several years after this transac- 
tion, the decision of 1799 was overruled. The principal case 
followed the later ruling, and held that Morrison’s property was 
subject to the lien. Marshall, C. J., giving the opinion. 

In Green v. Neal (Neal vy. Green below), Green set up a stat- 
ute of limitations of seven years. Under a state decision of 1805 
this would have been no defence, but by a decision of 1828 such 
a title as Green’s was held good. Neal must have taken prior to 
1828, and relying, as we may believe, upon that decision, may have 
refrained from asserting his adverse claim. Yet in the principal 
case the Supreme Court followed the decision of 1828, and en- 
tered judgment accordingly. Judge Baldwin dissented. Judge 
McLean, who delivered the opinion of the court, says :1— 


“The decision of this question [the local law] by the highest tribunal 
of a state should be considered final by this court, not because the state 
tribunal in such a case has any power to bind this court, but because, in 
the language of the court in the case of Shelby v. Guy, ‘a fixed and received 
construction by a state in its own courts makes a part of the statute law. 
The same reason which influences the court to adopt the construction 
given to the local law in the first instance, is not less strong in favor of 
following it in the second, if the state tribunals should change the construc- 
tion. A reference is here made, not to a single adjudication, but to a series 
of decisions which shall settle a rule.” 


And the learned judge goes on in this strain for some length. 

In Groves v. Slaughter Thompson, J., considered that there 
being so much difference of opinion in the state courts, the ques- 
tion was open to the United States Supreme Court. Prior to 
the acquisition of the party’s rights there had been no state 
decision.* 

In Rowan v. Runnels’ was sounded the first note of the new 
doctrine. That case was as follows: When the plaintiff acquired 
his rights, no state decision had been made. Then came a decision 
of the Supreme Court of the United States, laying down the 
doctrine contended for by the plaintiff. Afterwards there was 

1 Citing, as authorities for following state decisions on questions of state law, 
McLean vy. Delancy, 5 Cranch, 22; Bodley v. Taylor, 1d. 221; Taylor v. Brown, Id. 
255; Massie v. Watts, 6 Id. 165; 9 Cranch, 87; 5 Wheat. 279; 2 Id. 316; 6 Id. 119; 
Elmendorf v. Taylor, 10 1a. 152; 7 Id. 861; 12 Id. 158. 


2 11 Wheat. 361. 3 15 Pet. 499. 
4 See Moore v. Clopton, 22 Ark. 125, 128. 5 5 How. 138. 
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a state decision the other way. The court, in the principal case, 
refused to depart from its former ruling, and follow the state 
decision, Taney, C. J., saying: — 


“Acting under the opinion deliberately given by this court, we can 
hardly be required by any comity or respect for the state courts to surren- 
der our judgment to decisions since made in the state, and declare contracts 
to be void which, upon full consideration, we have pronounced to be valid. 
Undoubtedly this court will always feel itself bound to respect the decision 
of the state courts, and from the time they are made will regard them as con- 
elusive in all cases upon the construction of their own constitution and laws, 
But we ought not to give them a retroactive effect, and allow them to render 
invalid contracts entered into with citizens of other states, which, in the 
judgment of this court, were lawfully made. For, if such a rule were 
adopted, and the comity due to state decisions pushed to this extent, it is 
evident that the provision in the Constitution of the United States which 
secures to the citizens of another state the right to sue in the courts of the 
United States might become utterly useless and nugatory.” 


Judge Daniel dissented, saying, among other things : — 


“Tf these expositions [Mississippi decisions] establish the meaning of 
the Constitution of Mississippi, such meaning must have relation to the 
period of the consummation of that instrument, &c. The decision of the 
causes now before this court gives to the Constitution of Mississippi differ- 
ent meanings at different periods of its existence.” 


In the Ohio Life and Trust Co. v. Debolt, says Taney, C. J.:— 


“When the constitution of a state for nearly half a century has received 
one- uniform, &c., construction by all the departments of the government, 
legislative, executive, and judicial, I think it must be regarded as the true 
one. It is true that this court always follows the decision of the state 
courts in the construction of their own constitution and laws. But where 
those decisions are in conflict, this court must determine between them. 
And certainly a construction acted on as undisputed for nearly fifty years, 
&c., ought to be regarded as sufficient, &c. Contracts with the state au- 
thorities were made under it. And upon a question as to the validity of 
such a contract, the court, upon the soundest principles of justice, is bound 
to adopt the construction it received from the state authorities at the time 
the contract was made.” 


Then, citing Rowan v. Runnels (vide Judge Miller's opinion in 
Gelpceke v. Dubuque), Taney, C. J., goes on to say: — 


1 16 How. 482. 
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“ The sound and true rule is, that if a contract when made was valid by 
the laws of the state, as then expounded by all departments of its govern- 
ment and administered in its courts of justice, its validity and obligation 
cannot be impaired by any subsequent act of the legislature of the state, or 
decision of its courts altering the construction of the law.” 


From this Mr. Justice Daniel seems to have dissented. This 
case came up on writ of error to the Supreme Court of Ohio, 
whose decision was affirmed. In regard to one of its rulings the 
above language was used. The principal question was, whether 
the State of Ohio had entered into a certain contract with the 
plaintiff, of which a subsequent statute would have been a 
vivlation, and it was decided in the negative. 

Pease v. Peck? was a question on a statute of limitations of 
Michigan. Said Grier, J., after discussing the merits of the 
question : — 

“ The only argument which has been urged which could lead us to doubt 
the justness of this conclusion is that the Supreme Court of Michigan 
have, it is said, come to a different decision on this question. We enter- 
tain the highest respect for that learned court, and in any question affecting 
the construction of their own laws, where we entertained any doubt, would 
be glad to be relieved from doubt and responsibility by reposing on their 
decision. There are, it is true, many dicta to be found in our decisions 
averring that the courts of the United States are bound to follow the 
decisions of the state courts on the construction of their own laws. But 
although this may be a correct, yet a rather strong, expression of a general 
rule, it cannot be received as the enunciation of a maxim of universal 
application. Accordingly, our reports furnish many cases of exceptions to 
it. In all cases where there is a settled construction of the laws of a state 
by its highest judicature, established by admitted precedent, it is the prac- 
tice of the courts of the United States to receive and adopt it without 
criticism or further inquiry. But when this court have first decided a ques- 
tion arising under state laws, we do not feel bound to surrender our con- 
victions on account of a contrary subsequent decision of a state court, as 
in the case of Rowan vy. Runnels.? When the decisions of the state courts 
are not consistent, we do not feel bound to follow the last, if it is contrary 
to our own convictions. And much more is this the case where, after a 
long course of consistent decisions, some new light suddenly springs up, or 
an excited public opinion has elicited new doctrines subversive of a former 
safe precedent, &e. Nor do we feel bound in any case in which a point 
is first raised in the courts of the United States, and has been decided in a 
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circuit court, to reverse that decision, contrary to our own convictions, in 
order to conform to a state decision made in the mean time. Such deei- 
sions have not the character of established precedent declarative of the set- 
tled law of a state.” 


And the learned judge goes on to argue that the United 
States courts must give an independent judgment and do right 
between the citizens of different states; Daniel and Campbell, 
JJ., dissenting, the latter on the merits of the case. 

Jefferson Bank v. Skelly.) per Wayne, J.:— 


“This court has repeatedly said . . . that its rule of interpretation has 
invariably been that the construction given by the courts of the state to 
state legislation and state constitutions’ has been conclusive upon this court, 
with a single exception ; and that is, when it has been called upon to inter- 
pret the contracts of states, ‘ though they have been made in forms of law) 
or by the instrumentality of a state’s authorized functionaries in conformity 
with state legislation.” 


And the learned judge proceeds to say that if a state court 
were to decide the agreement in dispute not to be a contract, 
and the Supreme Court of the United States were obliged to 
follow this, the appellate power of the Supreme Court would be 


of no use to sustain that clause of the United States Constitu- 
tion which forbids states to pass laws impairing the obligation 
of contracts; and further argues as to the duty of the Supreme 
Court to form and announce an opinion on the matter in litiga- 
tion. We come now to Gelpeke v. The City of Dubuque? the 
typical case. An earlier state decision had held bonds issued by 
municipalities in aid of railroads to be constitutional. Then 
came the acquisition of his rights by the plaintiff; then the later 
state decision overruling the former ones; then recourse to the 
United States courts. The Supreme Court of the United States, 
in the principal case, refused to follow the last state decision ; 
Miller, J., dissenting. The opinion was by Swayne, J., who said 
inter alia: — 


“It is urged that all these decisions have been overruled by the Supreme 
Court of the state, &c.; and it is insisted that in a case involving the con- 
struction of a state law or constitution this court is bound to follow the 
latest adjudication of the highest court of the state. Leffingwell v. Warren ® 
is relied upon as authority for the proposition. In that case this court said 
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that it would follow ‘the latest settled adjudications.’ Whether the judg- 
ment in question can, under the circumstances, be deemed to come within 
that category, it is not now necessary to determine. It cannot be expected 
that this court will follow every such oscillation, from whatever cause uris- 
ing, that may possibly occur. The earlier decisions, we think, are sustained 
by reason and authority,” &e. 


Giving the rule as laid down in The Trust Co. v. Debolt, the 
learned judge goes on to say: — 

“ The same principle applies where there is a change of judicial decision 
as to the constitutional power of the legislature td enact the law. ‘To the 
rule thus enlarged we adhere. It rests upon the plainest principles of 
justice, &e. To hold otherwise would be as unjust as to hold that rights 
acquired under a statute may be lost by its repeal.” 


Foran examination of Shelby v.Guy, Rowan v. Runnels, United 
States v. Morrison, Green v. Neal, and other cases on this subject, 
see the dissenting opinion of Mr. Justice Miller, in the principal 
case. ‘The question of the constitutionality of the bonds is 
decided,” said counsel, “* by the prior opinions upon which the 
public and the world have acted ; and a change of ruling would 
be the worst of all repudiation, — judicial repudiation.” In Have- 
meyer V. Iowa County, Gelpcke v. The City of Dubuque is affirmed ; 
and Mr. Justice Swayne says of the rule laid down in that case, 
that it ** was established upon the most careful consideration. 
We think it rests upon a solid foundation, and we feel no dispo- 
sition to depart from it.” The counsel in this case, speaking of 
the last state decision, permitted himself to use the following 
language: * How far the departure from precedent was owing to 
a truer conception of the nature of general and particular laws 
[the point in dispute was whether a certain law was general or 
particular], and how far to the fact that the judiciary of Wisconsin 
was a body elected by popular suffrage at short intervals, and 
which might have come to the bench suffused with the feelings, 
ideas, and wishes of a constituency wishing to disown an obliga- 
tion which it had been found much easier to contract than to pay, 
was a matter not seen perfectly alike by all sides.” Both state 
decisions were long after the issue of the bonds in question. . 
When the plaintiff acquired his rights does not appear. Upon 
the merits of the controversy in the state courts the Supreme 
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Court did not pass. In Thomson vy. Lee County,! said Judge 
Davis : — 


“If the bonds [municipal bonds] in suit had been executed since the 
last decision in Iowa, they would be controlled by it; but the change in 
judicial decision cannot be allowed to render invalid contracts which, when 
made, were held to be lawful. The courts of Iowa, having, when the bonds 
were issued, construed their constitution and laws so as to give them force 
and vitality, cannot, by a subsequent and contrary construction, destroy 
them.” 

The two state decisions related apparently to bonds of the same 
issue on the part of Lee County. In Larned y. Burlington? a 
municipal bond case, said Clifford, J.: ‘*The court has on two 
occasions carefully examined the subject, and shown to a demon- 
stration that they [suggestions, viz., to the effect that there had 
been a change of ruling in the state court] cannot avail where 
the bonds, at the time they were issued, were valid by the con- 
stitution and laws of the state, as expounded by the courts of the 
state. Discussion upon that topic is unnecessary, as the point is 
controlled by those decisions.” In The City v. Lamson,' Judge 
Nelson said: “ It is urged, also, that the Supreme Court of Wis- 
consin has held that the act of the legislature conferring author- 
ity upon the city to lend its credit and issue the bonds in question 
was in violation of the provision of the constitution above referred 
to. But at the time this loan was made, and these bonds were 
issued, the decisions of the court of the state favored the validity 
of the law. The last decision cannot, therefore, be followed.” 
Judge Miller dissenting. Blossburg R.R. v. Tioga RRS In 
1845, there had been a state decision holding a plea of the Stat- 
ute of Limitations to be under certain circumstances good. In 
1859 there was an opposite ruling. In the principal case, the 
court, passing upon rights acquired probably between 1845 and 
1859, held the plea bad, following the last state decision, but 
going, however, into the merits also of the case. Judge Hall, in 
giving the opinion, cites United States v. Morrison, Green v. Neal, 
and Leffingwell vy. Warren, and says : — 


“Tt is binding upon this court; and if it be our duty to follow the later of 
the two decisions of the same court, sitting as a court of last resort within 


1 3 Wall. 381. 2 4 Wall. 275. 
3 Gelpeke vy. City of Dubuque and Havemeyer v. Lowa County. 
* 5 Wall. 485. 5 6 Blatch. 395. 
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the state, it is certainly our duty to follow a later decision of the court of 
last resort, rather than an earlier conflicting decision of a subordinate tri- 
bunal. It must nevertheless be conceded that there may be extraordinary 
and extreme cases in which the Supreme Court of the United States, or 
even this court, would be justified in disregarding the latest decision of the 
state court of last resort. This might be done in a case in which the latest 
decision was in direct conflict with a long series of prior decisions in the 
same court, and in the highest courts of other states, and clearly repugnant 
to well-settled principles of law and justice, or in which it was clear and 
beyond all question that the law of the state had been innocently mistaken 
or wilfully and corruptly perverted. But these are exceptional cases, like 
that of Gelpeke v. City of Dubuque, in which the Supreme Court of the 
United States declared that it would ‘never immolate truth, justice, and law, 
because a state tribunal had erected the altar and decreed the sacrifice.’ ” 


Butz v. Muscatine} was as follows: The decisions in the state 
courts had been all one way, and the statute which made against 
the plaintiff was in existence when he took. The United States 
Supreme Court overruled the state decisions, Miller, J., and Chase, 
C. J., dissenting. The charter of Muscatine authorized a levy of 
not more than one per cent of tax per annum upon the taxable 
property of the city. The city issued bonds, on some of which 
the plaintiff sued ; and the defendant set up its charter, adding 
that it had already levied the one per cent, and had no money. 
Held, that the charter was contrary to the United States Consti- 
tution, and invalid, as impairing the obligation of contracts. The 
reader is referred to the closing passage of Mr. Justice Miller's 
dissenting opinion. 

In Zalleott v. Pine Grove, in United States Circuit Court of 
Michigan,? Withey, J., lays down these rules: — 


“1. That the United States courts will always respect the decisions of the 
state courts, and from the time they are made will regard them as conclusive 
in all cases upon the construction of their own constitution and laws. 

* 2. But the courts of the United States will not give to the decisions 
of a state court a retroactive effect, and allow them to invalidate contracts 
entered into with citizens of other states, which, in the judgment of the 
courts of the United States, were lawfully made ; and this principle applies 
to all contracts which come within the jurisdiction of these courts. Jtowan 
v. Runnels ;* Ohio Life and Trust Co. y. Debolt.A The doctrine of these 
cases has been frequently reasserted. 


1 8 Wall. 578. * Reported in 2 Coler on Municipal Bonds, 117. 
3 5 How. 188, 416 How. 482 
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“3. As a broad proposition,? the sound and true rule is, that if the eon- 
tract, when made, was valid by the laws of the state, as then expounded by 
all the departments of its government, and administered in its courts of 
justice, its validity and obligation cannot be impaired by any subsequent 
act of the legislature, or any decision of the state courts. Ohio Life and 


Trust Co. vy. Debolt ; Gelpcke v. T'he City of Dubuque.” 


Longyear, J., lays down the following rules : — 


“1. That the state decisions on questions arising under state statutes will 
be adopted as rules of decision in the Federal courts upon all questions and 
in all cases relating to transactions arising after such state decisions were 
made. 

«2. That such state decisions will also be adopted as rules of decision in 
the Federal courts in relation to transactions arising before such state de- 
cisions were made, in all cases in which such state decisions do not, in their 
effect and operation, in any manner conflict with the Constitution of the 
United States, or any act of Congress. 

“3. That, where there is such conflict, such state decisions are not 
adopted as rules of decision in the Federal courts. 

“4. That where a state statute by its terms constitutes in and of itself a 
contract on a basis of a contract by the state, or where such statute pur- 
poses to authorize or empower any of its municipalities, its public or pri- 
vate corporations, or its citizens, to enter into contracts, aud such contracts 
have been entered into in good faith, a decision of a state court afterwards 
made, declaring such statute inoperative and void, or in any manner so 
construing such statute as to invalidate such contracts previously entered 
into, or in any way impairing their obligation, is primd facie in conflict 
with that provision of the Constitution prohibiting any state from passing 
any law impairing the obligation of contracts. Art. I. sec. 10. 

“5, That in such cases as last above mentioned the Federal courts will 
go behind the state court decision, and inquire whether in the state of the 
law as practically construed by the legislative, executive, and judicial 
branches of the state government, and by the bar and the business com- 
munity, at the time the transactions in question took place, such transactions 
constitute a contract; and, if so, the Federal courts will then enforce such 
contracts independently and irrespectively of such state court decision.” 


Said Emmons, Circuit Judge, in this case : — 


“ A change is loudly demanded in our constitution, which shall in some 
degree limit the destructive effect of judicial interpretation upon contracts 
made by the citizens in reliance upon action of the sovereign power of the 


1 A slight change of language has been made in the first line of this third rule ; the 
original is that the United States Courts lay down “ the broad proposition,” ec. 
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state... . Without some organic remedy, the indications are that the 
courts, from the abundance of the law's technicalities, its presumptions of 
law when the proof of actual fact is excluded, its estoppels ia pais when 
good faith closes the mouth of objection because the hand is full of another 
man’s money, will deduce some rule which will enable them to declare an 
act unconstitutional, and at the same time protect past trausactious and an 
innocent community from the consequences of its invalidity.” 


And the learned judge proceeds to culogize the course adopted 
by the Supreme Court of the United States as a feature of ad- 
miration **in our harmonious history.” In vy. The Super- 
visors of Fond du Lae County, Judge Strong said: — 


“This court has always ruled that if a contract, when made, was valid 
under the constitution and laws of a state as they had been previously 
expounded by its judicial tribunals, and as they were understood at the 
time, no subsequent action by the legislature or judiciary will be regarded 
by this court as establishing its invalidity. Such a rule is based on the 
highest priuciples of justice. Parties have a right to contract, and they 
do contract, in view of the law as declared to them when their engagements 
are formed. Nothing can justify us in holding them to any other rule.” 


This was a case of municipal bonds issued in aid of a railroad. 
In The Supervisors of Carroll County vy. The United States? per 


Strong, J., it was held that the construction of the statutes of the 
states by their highest courts is to be regarded as determining 
the meaning of such statutes, and generally as binding upon the 
United States Courts; and that (citing Green v. Neal, &e.), 
when the construction of a state law has been settled by a series 
of decisions of the highest state court differently from that given 
to the statute by an earlier decision of a federal court, the con- 
struction given by the state court will be adopted. The learned 
judge goes on to say : — 

“ And we adopt the construction of a state statute settled in the courts 
of the state, though it may not accord with our opinion. It is true, that 
when we have been called upon to consider contracts resting upon state 
statutes, contracts valid at the time they were made, according to the de- 
cision of the highest court of the state, contracts entered into on the faith 
of those decisions, we have declined to follow later state court decisions 
declaring their invalidity. But in other cases we have held ourselves bound 
to accept the construction given by the courts of the state to their own 
statutes.” 


1U.8. 8. C., 5 Leg. Gaz. 204. 2U.8. 6 Leg. Gaz. 
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In the case in question, the bonds in suit were issued after the 
state decisions had settled the law, and the state law was followed 
for that reason ; and Butz vy. Muscatine,' which had passed upon 
the very state statute now before the court, and had given an 
interpretation different from that which the state decisions after- 
wards gave, was distinguished on the ground that then the state 
decisions followed in the principal case were not in existence. 
Clifford and Swayne, JJ., dissented, holding that not only had 
the court in Butz v. Muscatine been right in passing upon the 
state statute, there being then no state decisions on the point, 
but that when they, the Supreme Court of the United States, 
had once given a construction to a state statute, they should ad- 
here to this, though there were afterwards to be state decisions 
the other way. 

Such, then, are the cases before us: to take them up in their 
chronological order, it will be seen that in Shelby v. Guy that 
the court, still holding to their previous declaration of following 
a certain class of state decisions wherever the latter might lead 
them, denied that blind obedience was incumbent upon them, 
weighed the state authority and decided that it was not enough 
under the circumstances for them torely on. In the United States 
y. Morrison, Marshall followed a later ruling to the prejudice of a 
right acquired subsequently to an earlier decision the other way. 

In Green y. Neal the full doctrine of these two cases is explic- 
itly stated ; and, as far as may be gathered, the facts are the same. 
In Groves vy. Slaughter the party’s rights had been acquired prior 
te any decision on the question in dispute: of this point no men- 
tion is made, Mr. Justice Thompson simply considering the state 
law as too unsettled to serve as a guide, and treating the question 
as open to settlement by the Supreme Court itself, —a develop- 
ment of the ruling in Guy v. Shelby. Rowan vy. Lunnels was 
the case of a contract whose consideration was the importation of 
slaves into Mississippi, which was of questionable validity under 
the state constitution. The court, in refusing to follow a state de- 
cision, seemed to have rested the case on the two points: first, that 
the United States courts had in the first instance settled the law, 
and would not change it because of a new state ruling ; and, see- 
ondly, that the parties to the contract were citizens of different 


1 8 Wall. 575. 
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states. In Ohio Life and Trust Co. y. Debolt the first announcement 
of the doctrine which is the theme of this essay was distinctively 
made; for to the statement in Rowan vy. Runnels the important 
qualification had been made that the United States Supreme Court 
would not allow the state decision any retroactive effect to make 
void that which in their judgment was a contract lawfully made. 
Judge Taney’s remarks in the Trust Co. v. Debolt were, however, 
dicta for the principal ruling of the Supreme Court of Ohio, to 
which tribunal the case came upon a writ of error, was affirmed. 
The court in this case also went into the merits, Taney, C. J. ; say- 
ing, “* Where these [state] decisions are in conflict, this court must 
determine between them.” In Pease vy. Peck we have an amplifica- 
tion of the doctrine of Shelby v. Guy, Groves vy. Slaughter, Rowan 
yv. Runnels, to the effect that unless the state law was well settled, 
the United States courts would determine the question for them- 
selves. How far Judge Grier’s emphatic expressions are consistent 
with Green v. Neal and the cases therein cited, it is not relevant to 
our purpose to consider. In Jefferson Bank v. Skelly, we have an 
extended statement of the opinion expressed in Rowan v. Runnels 
and Pease v. Peck, viz. that the United States courts would not 
implicitly follow a state court deciding a given agreement not to 
be a contract ; for this would be, especially in suits between citi- 
zens of different states, a dereliction perhaps by the United 
States courts of their duty to uphold that clause of the Constitu- 
tion which forbids states to pass laws impairing the obligation of 
contracts. In Gelpeke vy. City of Dubuque we have the first of 
three principal cases on this subject (Havemeyer v. Iowa and 
Thomson v. Lee County being the others). Init the dictum of 
the Trust Co. v. Debolt has become decision. The court pro- 
ceeds to dilate upon the doctrine of Shelby v. Guy, Rowan v. 
Runnels, Groves v. Slaughter, Trust Co. v. Debolt, Pease v. 
Peck, Jefferson Bank v. Skelly, to the effect that the United 
States courts should determine the question for themselves when 
the state law was unsettled; and treats also of that especial 
modification laid down in Rowan v. Runnels, Pease v. Peck, 
Jefferson Bank v. Skelly, which rested the general doctrine upon 
the duty of enforcing the clause of the United States Constitution 
which prohibits the impairing of contracts. But nevertheless in 
Gelpeke v. City of Dubuque we can see the tendency, afterwards 
consummate in Havemeyer v. Jowa Co., to put the case solely upon 
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Taney’s doctrine that a contract once held good by state decision 
must always be sustained by the United States courts, irrespec- 
tive of its legality. There is also apparent an incipient disincli- 
nation to follow the course taken in prior cases of going into the 
merits of the controversy and adjudging according ; in Gelpeke 
v. City of Dubuque, for the first time in this connection, municipal 
bonds come into question. In Havemeyer v. Jowa Co. the deci- 
sion is rested exclusively on Chief Justice Taney’s doctrine, and 
the court refused to go into the merits. In this case the issue 
of the bonds whose legality had been in question, and probably 
the acquisition of the plaintiff's rights, were before and not between 
the conflicting state decisions; so that Thomson v. Lee County, 
where the facts were the same as those of Gelpcke v. City of Du- 
buque, is the more characteristic, for here too the court refused to 
go into the merits. Though in regard to Thomson v. Lee County 
it may be said that the original state decision, in faith of which 
the plaintiff took, was on the very issue of municipal bonds on 
part of which he was then suing; and that therefore the case 
might have been brought within the doctrine of res judicata.) 
Larned vy. Burlington and City vy. Lamson follow Thomson v. Lee 
County. In Blossburg R.R. v. Tioga R.R. we have in 1867 a deci- 
sion of the United States Circuit Court of New York, affirming 
the old cases of the United States v. Morrison and Green v. 
Neal on a similar state of facts ; and Judge Hall, it will be noticed, 
speaks of Gelpeke v. City of Dubuque and its successors as * ex- 
ceptional cases.” Butz v. Muscatine is collateral to our discus- 
sion, but is interesting as the extreme development of the doctrine 
of Rowan v. Runnels, Pease v. Peck, and Jefferson Bank v. 
Skelly, to the effect that it is the duty of the Supreme Court of 
the United States, under Art. 1, § 10, of the United States Con- 
stitution, when what is alleged to be a contract on the part of a 
state is declared by the state tribunals not to be such, to take up 
the question, and decide it according to their own convictions. See 
the Supervisors of Carroll County v. The United States, supra and 
infra. We come now to TZalleott v. Pine Grove,a Michigan United 
States Circuit Court case, where in a series of propositions the law, 
as laid down by the Supreme Court, is fully and it is believed very 
precisely and accurately stated. No. 3 of Judge Withey’s rules 


1 See the notes to the Duchess of Kingston Case, 2 Lead. Cases, 788; referring to 
Beloit v. Morgan, 7 Wall. 619, as deciding this point in the affirmative. 
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is the one which concerns us; while of Judge Longyear’s No. 4 
seems questionable ; and No. 5 if it means (as it must, under the 
United States Supreme Court authorities, mean) by the words, 
“the Federal courts will then enforce such contracts indepen- 
dently and irrespectively of such state decisions,” that the Federal 
courts will enforce the contract, even though they may them- 
selves regard it as void, we have a bald presentation of the doc- 
trine which we defined at the beginning of this article, and which 
it is our object to analyze and classify. In Olcott vy. Supervisors of 
Fond du Lae County Judge Strong affirms the rule of Gelpcke v. 
City of Dubuque. And lastly, in the Supervisors of Carroll County 
v. The United States, the United States Supreme Court (Swayne 
and Clifford, JJ., dissenting) affirmed the rule of Green v. Neal, 
and distinguished Butz v. Muscatine. 

It next remains to see what is the extent of this doctrine. Is 
it a principle of jurisprudence, or is it merely a rule called into 
existence to enforce justice and bona fides in an extreme case ? 
To answer this question, we have in the first place the significant 
facts, first, that this, with an exception perhaps in Pennsylvania, 
is, it is believed, exclusively Federal law ; and, secondly, that all 
the contracts in dispute were municipal obligations. As to the 
first of these points, there must be remembered the peculiar posi- 
tion which the United States tribunals occupy with regard to 
those of the particular states; a relation of comity, but still in- 
dependence, which leaves the former at liberty, even where the 
subject in dispute is a contract begotten and having its being 
under the laws of a state, to disregard in a large number of 
instances the decisions of the courts appointed for the very pur- 
pose of interpreting these contracts. Even in that class of cases 
where the United States courts do follow the state decisions, it 
is with several exceptions. The state law must be settled: not 
every oscillation will be followed: the state law must not have 
pronounced that not to be a contract (and therefore not within 
the protection of the United States Constitution) which the 
Supreme Court of the United States may regard to be such, &e. 
Previously to the case of Havemeyer v. Jowa Co. the Supreme 
Court went into the merits of each case; and, where they disre- 
garded the state decision, it was to give one of their own. So 
far, therefore, the course pursued by that tribunal, whether right 
or wrong, was one which concerned rather itself than any one 
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else ; its duties are peculiar, and, as to the manner in which they 
shall be fulfilled, its own discretion may pronounce. It did not 
rest here, however; but, carrying out Taney’s dictum in the Trust 
Co. vy. Debolt, it said that, whether a contract were legal or 
illegal according to its judgment, it would sit to enforce 
such an engagement on behalf of one who had entered into it 
under the authority of a state decision, stamping it as legal and 
valid. 

And here we are led directly to a consideration of the other 
fact indicated above, viz., that these United States decisions 
were given in suits on municipal bonds. 

But, before going into this matter, let us look for a moment at 
two United States cases which, while connected with the general 
question, were not suits on municipal bonds. They are Green 
v. Neal and Blossburg R.R. v. Tioga R.R. They turned on a 
question of the Statute of Limitations; and a result hardly con- 
sistent with the rule of Gelpcke v. Dubuque was reached, no saving 
of the rights of the losing party being attempted. The former is 
a United States Supreme Court decision in 1832; the other, in 
the United States Circuit Court for New York in 1867. By 
these rulings a party who had acted, we may well believe accord- 
ing to the overruled decision, was cast because a later state deci- 
sion had held the law to be otherwise than what he, relying on 
the first case, must be supposed to have regarded it. It may 
be argued, the case turning upon the effect of the Statute of Lim- 
itations, that no rights were passed upon, no question of the orig- 
inal validity or invalidity of a contract determined, but only a 
remedy taken away. We suggest, however, that such a fine 
technical distinction does not come with grace from those who rest 
their whole position on the claims of “natural justice,” and we 
insist that the simple fact remains that one who followed the law 
as expounded at the time of his contract made lost his recovery, 
and with it to all intents and purposes his rights, because he was 
held to a duty of knowing the law better than the courts; in this 
respect as hard a case as those in which all rights intermediate 
between the overruled and the overruling decision were saved 
because of such hardship. These (Green v. Neal and Blossburg 
R.R. v. Tioga R.R.) were, it will be noted, suits between individ- 
uals, in whose affairs the judicial tribunals must be presumed to 
have acted fairly, and differed jn “ natural justice” from the bond 
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cases! in the respect, and in the respect only, that there the 
courts were held to a sort of equitable estoppel, because (can we 
help the inference?) that they weakly or corruptly misled the 
parties whose contracts with the municipality represented for the 
purpose by them they had, as it were, guaranteed. It is entirely 
pertinent to say in this place something about the circumstances 
connected with these municipal obligations, as showing what 
influences must have been brought to bear on the Supreme Court 
in its consideration of their validity. Counties not redeemed 
from the wilderness and cities of half a dozen years’ growth issue 
with more than Western recklessness promises to pay which turn 
out to be beyond their desire, if not their power, to meet, and 
whose liquidation becomes at once a political question: an elec- 
tive judiciary is soon moulded to the popular purpose, and deci- 
sions, settled enough for the ordinary prudent man to feel justified 
in regarding them as the unchangeabie law and acting accord- 
ingly, are reversed,—say, rather, repudiated, — and, with the 
knowledge of all this, the Supreme Court established to maintain 
justice between the different states to hold these to good faith 
and honest dealing is called upon for its help. 

That it should have acted as it did is not exteneudinery’s. onli 
that it should have adopted the princfples it did, provided that 
these latter are not extended beyond the class of cases in which 
they were laid down, is not, perhaps, a subject for regret. But 
this is true only so leng as the doctrine before us is admitted to 
be an anomaly; claim for it more, and hopeless, irremediable con- 
fusion in the science of the law ensues. And here we come to 
the consideration of the last division of our subject ; what place, 
namely, in that science of law, we are to assign to the doc- 
trine first announced by Chief Justice Taney in Rowan v. Run- 
nels and the Trust Co. vy. Debolt, and first decided in Gelpcke 

. The City of Dubuque, taking that statement in its fulness, 
and irrespective of the peculiarity of the tribunal which made 
it, and the extraordinary circumstances which called it forth. 


1 The language of Taney’s initial statement of the doctrine we are discussing is 
not without significance, — ‘‘ That if a contract, when made, was valid by the laws of 
the state, as then expounded by all departments of its government, and administered by its 
courts of justice,” &c., —as showing that the learned Chief Justice had in mind obliga- 
tions of a public nature ; and these words strike the key-note of the line of subsequent 
decisions on municipal contracts, and serve to qualify and keep within narrow limits 
the broad declaration of which they are a part. 
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To none of the accepted heads of the law does it belong. It is 
not claimed by its propounders to be, and in fact is not, a devel- 
opment of the rule of stare decisis, for the obvious reason that 
the latter is to the effect that for the uniformity of the law a 
decision onee made, other things being about equal, should be 
adhered to; but the doctrine in question is, that rights acquired 
subsequent to a decision must be maintained, though the decision 
itself may in terms be overruled, and the law changed, — a doc- 
trine, therefore, looking to the protection of individuals, and not 
at all to the stability and consistency of judicial rulings. It is 
true that sometimes decisions are adhered to, though regarded 
as doubtful, because the public had acted upon them, and thus 
communis error fecerat jus : the * error” must, however, have been 
* communis,” and not merely that of an individual person. It— 
this doctrine we are discussing — is not a case of estoppel, because 
it regards the action of the court, and in no respect the indi- 
vidual acts of the parties in their relation to each other. A con- 
tract of the kind referred to would be enforced without regard 
to the personal equities of the special case. And, lastly, it is not res 
judicata, There is no point made as to the parties to the actions 
being the same, nor as to the identity of a common subject- 
matter ;! for two contracts, it has scarcely to be argued, made by 
different persons concerning different things, are entirely inde- 
pendent, though their legal characteristics may be precisely the 
same, and a decision upon one would govern no rights under 
the other, though the point of law involved in the two might be 
identical. Nor, though, as in Thomson vy. Lee County, a partic- 
ular body or number of contracts may, in the aggregate, have 
come before the court, and have had their legal status deter- 
mined, so as to close the question for ever for all the obligors and 
obligees therein ; nor, we say, admitting this questionable posi- 
tion, can the judgment upon a class of contracts, as defined in 
abstract law, be regarded as a judgment in rem or res judicata ; for 
the subsequent contracts may not have existed, have been * res” 
at all when the decision laying down the law as to their class 
was made, —to say nothing of the use of the term ‘in rem” in 
this connection being certainly forced. It is plain that though 
we might say that a certain issue of bonds, of a given number 


1 See Thomsen v. Lee Co., supra. 
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and value, with one obligor, and obligees who could at any time 
be ascertained, was a “ res ;” and that, by a test decision in the 
suit of one of the obligees against the obligor, it might be ** judi- 
cata,” we are making a change, not merely in degree, but in 
kind, when we try to extend the principle to an abstract class. 
Take, for example, a decision which said that certain articles 
with which a particular minor was sought to be charged were 
necessaries, would any one assert that in a later case a tradesman 
who had given such a minor credit for just such articles could 
claim that his case was conclusively settled by the prior one, all 
that class of contracts having been thereby adjudicated ; that 
former minor having appeared for himself and all future minors, 
that tradesman for all future tradesmen, as in Thomson v. Lee 
County the original bondholder did for all his fellow-obligees in 
the special issue of bonds? Nor lastly, except in the case just 
put, and for the same reasons that apply against classing this 
doctrine under the principle of judgments in rem, can we regard 
the original binding decision, so much regarded according to 
such doctrine, as one defining status, and so coming within the 
scope of res judicata. The rule of status is one which applies 
to an individual person or thing, and not to a class or series. It 
determines, for example, whether a given person is or is not 
married, and, so far as he is concerned, settles that question for 
ever ; it determines that a certain ship is or is not lawful prize, 
and henceforward, before every tribunal, that fact is proved and 
cannot be questioned. 

And so, having examined every head of the law which 
bears the least relation to the doctrine of Gelpcke v. City of 
Dubuque, let us here say that this, it is believed, is absolutely 
unknown in the history of jurisprudence, and as well in this 
country as in England have the courts, except where estop- 
pel, res adjudicata, or the maxim stare decisis, governed the 
case, decided what they believed to be the law, any contrary 
decisions notwithstanding, and so adjudged the rights of the 
parties, — parties who must in innumerable cases have acted by 
the light of the overruled decisions, and altered their condition 
accordingly. Why else is so much said about hard cases and 
upsetting titles by the overruling of decisions? For there could 


1 See Thomson v. Lee Co., as cited immediately above. 
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be no hard cases, if, in changing the adjudged law, the rights of 
the then suitors, and of all who acquired rights since the pre- 
vious decision proposed to be overruled, were saved. How prac- 
tically, too, are courts to carry out this ruling (which requires 
them to disturb no rights accruing since the original decision), 
except by entering judgment for, say, the plaintiff, and going on 
to announce the opinion that he has no rights. This dictum, or, 
at best, responsum prudentum, is now the law’ under which new 
rights can vest. Finally, does the Supreme Court expect the 
state tribunals? to adopt this practice of saving intervening 
rights? Does it even propose itself such a course in regard 
to its own decisions? Bronson vy. Rodes may not have been set- 
tled law under which a right could vest ; but, admitting it for the 
present to have been so, could a person who had bought a mort- 
gage of the kind described therein for a higher consideration, 
because payable in gold, claim before the Supreme Court, or any 
other court, that he shall be paid in gold, because his rights were 
acquired after Bronson v. Rodes, and before Knox vy. Lee and 
Parker y. Davis overruling it. The bold stand may be taken 
that though this doctrine be revolutionary, yet it is so just and 
salutary that it should be introduced. Be it enough to say, with 
regard to this, that a full and candid admission that the doctrine 
is unknown to the law, and is to be brought in, if brought in at 
all, by a species of legislation, must first be made, together with 


! In the case of municipal bonds a tax-payer might obtain an injunction to pre- 
vent the municipality from entering into the alleged illegal contract, and the court 
could then overrule a decision holding legal contracts which they regarded as illegal, 
and at the same time not to be forced to be guilty of the absurdity of deciding the 
law to be one way, and of entering judgment the opposite. But this proceeding is 
too confined a one to meet all the cases arising under the broad doctrine of Gelpcke v. 
Dubuque. 

2 As an example of the tone of the state courts towards rulings of the United States 
Supreme Court, we give the following, taken from the opinion of the court in Zown 
of Venice v. Breed, 65 Barb. 606 : “ The defendant’s counsel rely with a good deal of 
earnestness upon the action of the Supreme Court of the United States upon bonds 
issued under the same statute under which the bonds in question in this suit were 
issued ; and he calls upon us to disregard the decision of the Court of Appeals, and 
give effect to those of the United States Supreme Court. This we cannot do. We are 
bound by the decisions of the Court of Appeals, and must enforce the law as that 
court declares it, unless the Federal court, upon appeal from the Court of Appeals, 
shall reverse it. We are then bound to give effect to that decision in the case in which 
itis made. But whether the legal principles enunciated by the Federal courts shall be 
applied in other cases must be asserted by the Court of Appeals, especially when the 
views of the two courts differ as to the law.” 
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the further concession that upon its maintainers there is the 
burden of showing the reasons why at this late day it should be 
added to our jurisprudence, and of answering all the fair objec- 
tions which can be brought against it. What some of these are 
will be indicated beyond, where Menges v. Dentler,! containing 
the utmost expansion of the doctrine of Gelpcke v. City of 
Dubuque, is considered. The conclusion cannot be avoided that, 
taken by itself, as an abstract statement, the ruling of the 7’rust 
Co. v. Debolt and Gelpeke v. City of Dubuque has no place in 
the system of the law, as that term is known to the scientific 
lawyer. But, existing as an historical fact, something must be 
done with this doctrine; and, to go back to what was said in the 
discussion of its scope and consequences, we may resolve that 
we can with safety relegate it to the domain of Federal juris- 
prudence ; and whether we shall say that it is necessary to the 
upholding of state contracts, or whether we shall regard it as a rule 
by which the United States Supreme Court shapes its discretion 
in matters arising under state laws and constitutions, need not 
here be determined. Suffice it to say that the cases where it was 
laid down seemed to require extreme measures; and the people 
would be certain to regard it with favor, believing it to rest, as 
the judges have much protested, “ on the plainest principles of 
natural justice.” That it rests on nothing else is, in this view, 
not to the purpose; and Judge Dillon? has very happily summed 
up the whole question, when speaking of the decisions now be- 
fore us, he says: ** It [United States Supreme Court] has upheld 
and protected the rights of such creditors [holders of railroad aid 
bonds] with a firm hand, disregarding at times, it would seem, 
principles which it applied in other cases. . . . Yet, upon the 
whole, there is little doubt that its course has had the approval 
of the profession in general, and the public, which neither appre- 
ciates nor cares for fine distinctions.” 


II. 


The doctrine of Gelpeke v. City of Dubuque has been arrived at 
in Pennsylvania apparently independently of the United States 
authorities, and certainly under quite different circumstances. 


1 $3 Penn. St. 495. 2 Dillon on Mun. Corp. § 416. 


XUM 

fi 

| 


402 THE RULE IN GELPCKE v. DUBUQUE. 


The two cases on the subject are Menges vy. Dentler, decided 
by the Supreme Court of Pennsylvania, May term, 1859, 
the opinion being given by Chief Justice Lowrie; and 
Geddes vy. Brown,? decided by the District Court of Phila- 
delphia (Sharswood, C. J., and Hare and Stroud, JJ.) in 1863, 
Judge Hare (the annotator of Smith’s Leading Cases, {c.) 
delivered the opinion of the court; and, after observing that he 
thought that a certain act of Assembly passed to confirm the 
plaintiff's title was unconstitutional, and stating that in Haines 
vy. Lillis? the Supreme Court of Pennsylvania had decided that 
under the Act of April 11, 1848, a feme covert could sell or 
mortgage property settled to her separate use ; that, acting under 
that decision, the plaintiff had lent a married woman money, and 
taken as security therefor a mortgage on her separate property, 
and that since the time of this transaction the Supreme Court in 
Pennsylvania County vy. Foster* and in Wright v. Brown,® had 
overruled Haines vy. Ellis, — went on to say :— 


“But this point [7.e., the unconstitutionality of the act confirming the 
plaintiff's title] need not be determined, because Menges v. Dentler lays 
down another rule, which does away with the effect of the first, and renders 
the title of the plaintiff valid, independently of the act of Assembly. It 
was there held that when the law is erroneously declared by the Supreme 
Court to be in favor of one of the parties to an ejectment, a purchase on 
the faith of the decision will give birth to an equity paramount to the strict 
rule of law, and entitle the buyer to a judgment in a second suit brought by 
the party who ought to have succeeded in the first, and would have done 
so but for the mistake of the tribunal which pronounced against him. 
Now, the plaintiff here is clearly within the scope of this principle, having 
lent his money upon the security of the mortgage in the interval between 
the case of Haines v. Ellis, which decided that land settled to the sepa- 
rate use of a married woman might be aliened or encumbered, and the 
cases which have since decided that it cannot. He has therefore, in the 
language of the Supreme Court, acted in reliance on the law as declared 
by that department of the government which is alone entitled to declare 
the law, and ought vot to suffer for an error which he could neither dis- 
cover nor avoid. This argument might perhaps be criticised ; and it might 
be asked why a wrong done by the judiciary, or any other department of 
the government, should be redressed at the expense of another, who has had 


1 33 Penn. St. 495. 2 5 Phila. 180. 
3 24 Penn. St. 253. 4 25 Penn. St. 134. 
5 44 Penn. St. 237. 
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no share in inflicting it. And while a purchase for value may, according to 
well-established principles, be pleaded in bar to an equity, it has never before 
been held to be a reason for refusing to give judgment in favor of a party 
having the legal title. and asking no aid from equity or equitable principles, 
But it is our duty to apply the principles announced by the court of last 
resort Without questioning them further than is necessary to discover their 
true scope and import. It may be said that the purchaser in Mexges v. 
Dentler bought the very land which had been recovered by the vendor in 
the former suit, while the subject-matter of the present controversy is dif- 
ferent from that involved in Haines v. Ellis, and the likeness between them 
solely one of principle. But this difference is apparent rather than real, 
and attended by no real distinction. The purchase which was held in 
Menges v. Dentler to have given the buyer a better title than that of the 
seller was made not on the faith of the antecedent judgment, which, being 
in ejectment, was merely possessory, but on the principle or rule of law, 
which that judgment established, that the Legislature could not render an 
invalid sheriffs sale valid by a retroactive statute. The point really 
decided, therefore, was that a party who acts in accordance with the law 
as laid down by the highest tribunal in the State while it is still law, shall 
not suffer because it is subsequently set aside, and another and inconsistent 
rule substituted for it This was in effect simply applying the doctrine to 
the court which the court had announced with reference to the Legislature, — 
that men’s titles are to be tested by the law existing at the time when they 
are acquired, and that the Constitution will not permit the citizen to be 
injured in his person or estate by changes in the system of jurisprudence 
under which he lives operating retroactively, and defeating rights which 
would otherwise be valid. Technically speaking, indeed, the cases are not 
similar, because the right of the judiciary to decide what the law is and has 
been is as clear and undoubted as that of the Legislature to say what it 
shall be; and, when one decision is overruled by another, the law remains 
unchanged, and the only change is in its enunciation. But this dissimi- 
larity in theory does not destroy the substantial resemblance, nor prevent 
the loss from being equally real, whether a right which the courts have 
declared to be valid is directly or indirectly destroyed or divested by an 
act of Assembly, or a judgment on the faith of which property has been 
acquired set aside by the court which pronounced it. And every one 
must wish that some means should be found to protect investments made in 
good faith for value, and with a well-founded reliance upon the decisions of 
the tribunal, to which all look for the sure and authoritative exposition of 
the law by which they are to regulate their daily life and business. Judg- 
ment is therefore rendered for the plaintiff on the special verdict, not 
because he has the law, but because he was entitled to believe that he had 
it when he took the mortgage on which he sues.” 


an 
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Judge Stroud dissented from the decision of the court, on the 
ground that the rule laid down in Menges v. Dentler, with regard 
to the effect of a purchase for value on the faith of a judgment, 
had been virtually overruled in Wright v. Brown (as to which 
vide infra). 

In Menges y. Dentler, A. had brought ejectment against B., 
and lost, because an act of Assembly confirming B.’s title was 
held constitutional. B. then sold the property in question to C., 
and A. brought an ejectment against C. Though the court de- 
cided that the act of Assembly just spoken of was unconstitu- 
tional, and therefore B.'s title, and of course C.’s, was worthless, 
and the legal title of the land was in A., yet it entered judgment 
for C., because he had taken the land on the faith of the decision 
of A. v. B. This case may be regarded as closely analogous to 
res judicata. The title to the identical thing had been passed 
upon, and the party who lost in the second action had already 
had his day in court in the first. It was something more than 
a mere principle which he was relying on. See, however, Judge 
Hare’s remarks in Geddes vy. Brown, above.} 


1 Menges v. Dentler with Gelpcke vy. City of Dubuque were cited by Allison, Presi- 
dent Judge of the Court of Common Pleas of Philadelphia, holding an Orphan's 
Court in Bucks County, in giving judgment in Biles’ Estate (8 Phila. Rep. 587). The 
case does not seem to have required the invocation of these authorities. 

Judge Lowrie, in giving the opinion in Menges v. Dentler, goes on to support his 
position by the following analogies: first, the maxim of stare decisis ; second, the 
practice of allowing amendments of mistakes of the courts or their officers in such 
a way as not to affect the rights of third persons; third, the doctrine of holding 
sales good made under judgments afterwards annulled or set aside on error; fourth, 
that of protecting officers in the execution of orders or judgments of the courts, 
though erroneous ; fifth, that of the confirmation of a sheriff’s deed curing all mere 
irregularities in the proceeding; sixth, that of conveyances, void or voidable in law 
or equity, for fraud or mistake, being sustained in the protection of ond fide pur- 
chasers; seventh, that of proceedings in rem for the benefit of all concerned, where 
a sale of the thing passes the title, however erroneous the judgment. 

Now, the value of the first of these analogies, stare decisis, has already been 
considered, supra. As to the second, we may say that amendments of the kind 
spoken of, are mostly of grace or favor, and therefore moulded as would be done by 
a chancellor; where, too, the parties should be diligent to have the mistake corrected. 
The reason of the third is that though the parties to a sale under a judgment liable 
to be appealed from or opened must be presumed to know their danger, yet, as the 
party who procures it to be set aside can always come in (where he cannot the rule 
certainly does not apply), his want of diligence is punished by the courts refusing 
to change any thing which has been previously executed; the law can always fix a 
time for the parties to appeal or be concluded ; and this rule is a branch of the doc- 
trine which declares that in favor of such a person nothing which has been done shall 
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Judge Stroud dissented in Geddes y. Brown, on the ground, 
it will be remembered, that Wright vy. Brown virtually abro- 
gated the rule of Menges v. Dentler. Wright v. Brown does 
not stand alone. A number of decisions have been made since 
Menges v. Dentler and Geddes v. Brown, overruling previous 
aljudications, and affecting for the worse interests acquired 
under the light of the overruled case, in which no attention 
directly or indirectly has been paid to Judge Lowrie’s rule ;} and 


be undone. Public policy, too, favors the settlement of litigation, and imposes these 
burdens upon any who endeavor to have adjudications opened. Fourth is a rule of 
necessity and public policy, and does not in any way concern private persons. Fifth 
is arule of policy and justice, and is founded on the theory that the irregularities 
spoken of (none but comparatively unimportant ones are here included) are waived 
by the party who had a right to object to them. Sixth reduces itself to the rule that 
the equity of a bond fide purchaser is more regarded than the technical right of one 
who has been negligent in pressing his claim. Not all the bona jides in the world 
would protect one who had, however innocently, taken the property of a suitor 
prompt to assert his rights. This is in most cases a rule of diligence ; and, all equity 
being originally matter of grace, the chancellor could well say, Come in soon, or I will 
not help you. Seventh is a rule of public policy. To protect certain favored classes 
they are given rights which are attached to a “ thing” irrespective of its owner, and 
this “res” to be a security to those whose rights have attached to it, as a ship, e.9., 
in regard to repairers of it given a lien thereon, must be readily salable, and, to be 
salable, a safe title must be given to the purchaser, and so the rights of the latter 
are secured against all claims, not for his own sake, but for the sake of those specially 
protected classes to whom rights in rem were originally given Mr. O’Conor, in the 
second of his recent letters on the Louisiana case (New York Herald, Oct. 8, 1874), 
takes the position that no argumentum ab inconvenienti need have had any weight in 
preventing the President from reconsidering his recognition of Kellogg, for by law all 
the rights of persons who had been forced to trust the de facto government would be 
saved, and refers as a precedent to the position under the House of York of those 
who had submitted to the Lancastrian usurpation. So much for Judge Lowrie’s anal- 
ogies, which are all either rules of public policy, or cases of personal estoppel in pais, 
having no connection therefore with the hardship sought to be relieved in Menges v. 
Dentler. 

1 The following are nearly all of the authorities: In Hertzog v. Hertzo7, 34 Penn. St. 
418, it was held that, for the breach of a parol contract for the sale of land, the party 
injured could not recover for the loss of the bargain; though cases decided ap- 
parently previously to the making of the contract before the court had decided that 
he could, and may be presumed to have influenced the party in the principal case, 
who was suing on such a parol engagement, in allowing the matter to remain in 
parol. Rhoads’s Appeal, 39 Penn. St. 186, was as follows: an eariier decision had 
said that the time (five years) limited for making objections to an executor’s account 
should be reckoned from the final account: in the case in question the parties in 
interest wished in proceeding upon a later account to re-examine a previous account 
filed more than five years before. The court held that this could not be done, the 
earlier decision having been inconsiderately made without regard to a statutory 
change in the law. The rights of the parties who, perhaps relying on it, had 
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that Menges v. Dentler and Geddes v. Brown are to-day good law 
in Pennsylvania is, as we think the cases in the note go to show, 
open to the gravest doubt. 


indulged in a delay fatal to their claim, were not saved in any way. //omer v. Has. 
brouck, 41 Penn. St. 176, was as follows: A. bought at’sheriff’s sale the interest which 
the son of X. had in his, X.’s property. The personal representatives of X., deceased, 
sold the same property by Orphan’s Court sale for X.’s debts. Held, that the pur- 
chasers at the Orphan’s Court sale took a good title unaffected by the sheriff's sale 
for the debt of X.’s son. A. thus lost his purchase-money, though there were two 
decisions supporting his right made before he took. They were made, it is true, 
before the Orphan’s Court Act of 1832, which gave the Orphan’s Court larger and 
more definite powers. Special attention is called to the case of Thomas v. Llarris, 43 
Penn. St. 237, per Lowrie, C.J. B. gave a mortgage for the purchase-money of 
land bought from A. A.’s personal representatives sued out the mortgage, and B, 
defends on the ground that in a previous action A.’s widow had sued for dower and 
got it, and in consequence of which he had to pay $1250. The court below directed 
the jury to find for the plaintiff, and the Supreme Court, per Strong, J., affirmed 
this, overruling the prior decision ; Woodward, J., thinking that the defendant should 
have had an allowance for the $1250 paid under the previous judgment, which they 
now overruled, the widow of A. being one of the parties to the present action on the 
mortgage. Wright v. Brown, 44 Penn. St. 237, was the case which, as we have seen, 
Judge Stroud thought in Geddes vy. Brown had virtually abrogated Menges v. Dentler. 
It was as follows: Wright, the plaintiff, on March 15, 1860, took a mortgage on the 
separate property of Mrs. Brown (who with her husband was defendant) for a debt 
ot Brown’s. In so doing he acted as if Haines v. Ellis (vide Geddes vy. Brown, supra) 
were good law. In an action by him on the mortgage, the Supreme Court, reversing 
the District Court of Philadelphia, entered judgment, however, for the defendant, on 
the authority of Pennsylvania County v. Foster, 25 Penn. St. 134, which overruled, 
though not in terms, Haines v. Ellis. Whether Pennsylvania County v. Foster was 
decided before Wright lent his money and took the mortgage on Mrs. Brown’s prop- 
erty is not easy to discover; if it was before, it must have been just before, and 
very unlikely to have been known to him. In Wright v. Brown, though reversing 
the decision below, the court made no mention of Menges v. Dentler. 

In Pittsburg & Connellsville R.R. v. McClurg, 56 Penn. St. 296, the doctrine which 
had been laid down in New Jersey R.R. vy. Kennard, 21 Penn. St. 203, that a passenger 
on a railway car who has unconsciously suffered his elbow to slip beyond the window 
is not necessarily guilty of negligence was overruled, but no point was made as to 
the plaintiff below having relied on such ruling. Pearsoll v. Chapin, 45 Penn, St. 9 
(according to Negley v. Lindsay, 67 Penn. St. 228), overruled Duncan v. M’Cullongh, 
4S. & R. 487, which had held that a contract void for fraud could not be ratified 
without a contract based on a new consideration. The plaintiff in Pearsoll v. Chapin 
must fairly be presumed to have acted under Duncan v. MeCullowyh, and have allowed 
his agreement to remain in parol, but no point was made as to this. 

Here let it be said that as in a great majority of cases the losing party, who in 
argument relies on a case which the court then overrules, can without any technical 
absurdity be fairly supposed to have acquired his rights in the knowledge of, and 
relying upon, such overruled case, this must be so presumed, and the burden be 
always upon those who allege the contrary in a given case to demonstrably prove 
their assertion. The following is a very good example of an authority relied upon 
and overruled, and yet the party citing it having acquired no rights thereunder. It 
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Now it may be contended that, though the parties who respec- 
tively recovered in Menges vy. Dentler and Geddes v. Brown were 
shown unnecessary consideration, having relied, as they did, upon 
very dubious cases, yet that when well-settled law is disturbed, 
all the rights between the original and the overruling case ought 
to be saved, because of the grievous hardship that would other- 
wise ensue. And certainly, if this were possible, it would be in 
the highest degree desirable; but when we consider the difti- 
culties which, in the first place, stand in the way of settling 
what is well-settled law, the further ones which, as we shall 
show, render almost impracticable the attempt to discover whether 
a suitor did in fact know, or can reasonably be supposed to have 
known, the adjudicated law, the reliance upon which is his sole 
claim for having judgment given in his favor, instead of in that 
of his adversary, whom, in all other respects, the court regards as 
the meritorious party ; when we reflect that we are opening new 
fields for the law to enter upon, with incalculable possibilities 
of litigation; and when we remember, as it is, how tender the 
courts are of disturbing what the world has come to rely on, 
how sufficiently beneficial is the daily practised maxim of stand- 
ing by what has been decided, — we may well conclude to wait 
till we have clearer evidence of the prevalence of the evil sought 
to be remedied, before forcing an acknowledged anomaly upon 
a system, which, if not a science, has at least a fair claim to 
intelligence and consistency. 

And the difficulties of the doctrine of Gelpcke vy. City of 
Dubuque having been pointed out, the further anomalies which 
would follow it as enlarged in Menges v. Dentler call, therefore, 
for comment in detail. In the municipal bond cases and in 
Menges v. Dentler, that the party who set up the overruled case 


is the case of Warfield v. For, 58 Penn. St. 386, which held that minors, as well as 
those sui juris, are barred by the Act of April 22, 1856, limiting to five years the 
time in which a will can be contested, though Miller v. Franciscus had assegted the 
contrary. Yet as the time of the plaintiffs in Warfield v. For had expired before 
Miller v. Franciscus was decided, the latter case could not have deceived him. This 
tact clearly appears. 

Indeed, as we shall in a moment contend, the conclusive presumption must in 
every case, where it is possible, be made, that the party who is supported by an 
overruled case, originally relied upon it, if he shows that when his rights were 
acquired it was good law. The only impossibility which can be admitted is such a 
one as the above, where the party appears by the record or the evidence to have 
had his rights determined before the overruled case was decided. 
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had relied upon it to his injury was reasonably clear; but into 
what hopeless confusion do we plunge when, passing to the point 
reached in Geddes v. Brown, we assume to apply the principle 
in every case that shall arise, and when that fundamental matter 
of the misplaced reliance of the injured suitor becomes itself a 
question of law, or, still worse, of fact! In the first place, if we 
adopt, as we are bound to do, as a corollary to the principal 
proposition, the presumption that every man knows the law, and 
interpret this by the uew light, as we also must, to mean the 
law as decided, whether rightly or wrongly, then there is no point 
at which we can logically stop before the conclusion that no 
1izght acquired, contract entered into, act performed, change of 
situation undergone posterior in time to the overruled and ante- 
rior to the overruling decision, but must be presumed to have been 
done upon the faith of such overruled decision, and can never 
be afterwards affected by the abrogation of it. Thus the hard- 
ships of the ordinary rule that every one is presumed to know 
the law are complicated, and most ridiculously, by this novel 
modification ; and we shall see one who is admitted to be in the 
wrong protected by the assumption that he knew of and trusted 
to a certain decision, which in point of fact he had never heard 
of, and which no one supposed he had ever heard of. Take the 
case of The Pitisburg ¢ Connellsville R.R. vy. McClurg} as an 
example. Would the court have listened to the plaintiff below, 
if he had urged them, in case they should overrule New Jersey 
RR. vy. Kennard? which had said, “ That a passenger on a rail- 
way car who has unconsciously suffered his elbow to slip be- 
yond the window is not necessarily guilty of negligence,” to 
presume that when he rode in the defendant's train he knew 
of and relied upon this case, and by this reliance was be- 
trayed into a carelessness which he would otherwise have 
avoided, and that therefore, though this case might be over- 
ruled, his right must be determined as if it were good law? 
Could any thing be more preposterous than this? We have put 
a most extreme case; but let those who impugn our position 
show where, between Menges v. Dentler and it, the logical rest- 
ing-place is to be found. 

It may be argued that though it seems absurd to suppose that 


1 66 Penn. St. 296 (vide supra). 2 21 Penn. St. 208. 
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men in most of the concerns of life act in view of any particular 
legal decision, yet it does not follow that they are not indi- 
rectly affected thereby; the general belief or custom by which 
aman is in most cases influenced being itself directly moulded 
by the erroneous decision. The answer to this is simply that 
in such a state of facts the maxim stare decisis would be ap- 
plied, and the decision supported because people had often acted 
upon it. 

Suppose, on the other hand, however, that, instead of adopting 
a presumption of law through which to apply the doctrine of 
Menges v. Dentler, we begin with one of fact, how absolutely 
appalling is the prospect, if, every time a decision requires 
to be overruled, the courts must ascertain whether the party 
before them in favor of whose position such decision is cited 
did in fact know of and rely upon it! Fancy the points which 
will have to be settled; what difference, for example, it would 
make whether such party was a lawyer; whether he had con- 
sulted counsel; whether where a counsel advised in ignorance 
of the decision, but according to the same view of the law, the 
client could be considered to have relied upon that decision, and, 
if not, whether he would have an action against the counsel for 
not knowing of the case, or not telling him, whereby he lost his 
equity ; whether a client is entitled to the benefit of the rule 
who has, against the advice of counsel, relied upon a decision 
afterwards overruled ; how far, too, the party was justified in 
regarding the decision afterwards overruled as applying to his 
conduct or circumstances, — whether, that is, if he relied upon 
it he was justified in so doing; how far a person may rely upon 
dicta; how far upon a decision dissented from; how far the 
parties to a contract, for example, may stipulate that, so far as 
they are concerned, a certain decision shall always be upheld. 
But the speculation grows intolerable ; and we shall only add 
that these are but instances of a host of difficulties which must 
arise, if such a doctrine is established as that contended for in 
Menges v. Dentler. Anomalous as is the Federal ruling, yet it, 
when confined to the United States courts and to the cases of 
municipal obligations, is simple in comparison. 

This new theory is so obvious and so taking that one who 
stops to think must, we should suppose, suspect the existence 
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of great obstacles in the way of its introduction, or else must 
wonder why it has not been law always, and so pause before 
assuming its advocacy. What some of those obstacles are we 
have seen; for it is as true to-day as in Littleton’s time that 
“La ley veut plutot suffre un mischief qu’inconvenience.” 
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Tue currency of the commercial world has long since ceased to 
be coin or bullion. The exchanges of commerce are now made, 
almost entirely, by means of the promises to pay, in some form or 
other, of some party or other, either a government, or a bank, 
or a private individual. 

And for many reasons the industrious ingenuity which used to 
devote itself to the counterfeiting of the coin of the realm is now 
turned to the manufacture of paper evidences of debt. The 
parties who engage in this manufacture are not, however, gen- 
erally individuals whose names command the entire confidence 
of the mercantile world ; and for that reason the names used by 
them on these evidences of debt are generally not their own, but 
the names of wealthy merchants and bank officers. As a conse- 
quence, our modern reports are filled with cases of altered and 
forged bills and notes, many of them of great interest. 

As far as the writer is aware, however, these cases rest on no 
new principles of law. The practice of certifying checks, indeed, 
is not very ancient ; and it is now much more extensive than it 
was a few years since. The cases involving the rights of parties 
on certified checks are, therefore, comparatively recent. In only 
one or two points, however, do they involve principles not pre- 
viously clearly settled in the law of negotiable paper. 

The cases on forged or altered paper come before the courts 
in two forms. They arise either in actions brought by the holders 
of such paper against parties who are claimed to be liable on the 
paper, or in actions brought to recover money paid by one party 
to another, on forged or altered paper, under a mutual mistake 
of fact; the one party at the time supposing facts to exist that 
make him liable to pay, and the other party at the time sup- 
posing facts to exist which entitle him to receive, the amount 
paid. 

This action to recover money paid under a mutual mistake was, 
in its early existence, a kind of equitable or merciful innovation 
on the harsh and technical rules of the common law. And as it 
Was an innovation, there was not always strict uniformity in the 
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principles under which it was applied. When the éourts came to 
allow recoveries of money paid under such mutual mistake, on 
negotiable paper, they came immediately into a supposed conflict 
with their imagined duty of holding negotiable paper to be at all 
times, and under all cireumstances, a kind of sacred, inviolable 
thing. There grew up, consequently, some confusions and con- 
tradictions in the law as to forged and altered paper, and especially 
in the law as to allowing a recovery of money paid on such forged 
or altered paper, when both parties, the party paying and the 
party receiving, supposed it to be genuine. The attempt will be 
made in this paper to state some of the principles on this branch 
of the law. 

And it will be well, in the outset, to attend to one or two 
points in the elementary definitions of bills, notes, and checks. 

The note is the promise to pay, not only to some one party 
named, but, according to Kent,! * to his order, or assigns, or to 
bearer.” And, without any discussion on the origin of the 
law on this point, there is, on such a note,a right of action in 
favor of the owner or holder, in his own name, against the 
maker, whether such owner or holder be, or be not, the original 
party named as payee of the note. 

The bill is simply a request of the drawer made to the drawee, 
to pay a certain amount of money to a certain party, or his order, 
or assigns, or to bearer; and, when the drawee accepts it, he 
makes the paper his promise to pay, according to the terms of the 
bill, and becomes, for most purposes, the original maker of a 
note. 

The check is, for most purposes, merely a bill. Each is, in 
theory, drawn against funds of the drawer. Each is an order 
or request to pay a certain amount of money from these funds. 
Each may alike be negotiable ; and, without considering here 
in what wanner a certification can be made, or, in the cases of 
yanks, what officers have power to certify, it may here be stated 
in general terms that certification of a check is, to most intents 
and purposes, equivalent to the acceptance of a bill of exchange ; 
that is, it is a promise to pay the check, according to its terms. 

Keeping these rudimentary points clearly in view, it seems that 
there may have been some errors in doctrines that have been 
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promulgated in relation to forged and altered paper. And 
certain cases will be here considered and discussed. 

The cases cannot all be reconciled; but it is thought that 
clear and unquestionable principles can be derived from thein. 
Some of them are, however, at least peculiar. 

The case of Price vy. Neale} is a leading case, and is one gen- 
erally at this day recognized as a sound authority. It may well 
be questioned, however, whether it has not at least begotten some 
bad law. It was thus. The action was one for money had and 
received, to recover money paid under a mistake of fact. And 
the amount sought to be recovered was the combined sum of two 
bills of exchange drawn on the plaintiff. As to the first bill, it 
purported to be drawn by one Thomas Sutton on the plaintiff, 
was presented, when due, by the defendant to the plaintiff, and 
was paid by him, having never been previously accepted. The 
signature of the pretended drawer was forged. As to the other, 
it was drawn in the same forged name, was accepted, and came 
after acceptance to the same holder, the defendant, who paid 
value for it. The facts, it is easily seen, as to the two bills are 
entirely dissimilar. As to the first, the defendant bought a 
forged bill drawn on the plaintiff, who had never promised to 
pay it, but who did pay it, although he was not liable to pay. As 
to the second, although the bill was forged, the plaintiff did 
promise to pay it, according to its terms, to the holder ; and the 
defendant became the holder, afterwards, for value, of that 
promise, and the bill was paid to him by the plaintiff. This one 
the plaintiff clearly was liable to pay. It was held that the 
plaintiff could recover neither payment. And Lord Mansfield 
very summarily put it on the ground that the drawee was 
bound to know the handwriting of the drawer, and that it was 
the drawer’s fault and negligence, rather than his mistake, if he 
paid or accepted on a forged signature. The case went to the 
House of Lords, where the plaintiff's counsel conceded at once 
that no recovery could be had as to the bill that had been bought 
after the plaintiff's acceptance, and argued the point only as to 
the amount of the other bill. But the law was still maintained 
that the drawee was bound to know the drawer’s signature. 

And this has hever been, as far as the writer is aware, in 
broad terms contradicted. 


1 3 Burr. 1354. 
VOL. IX. 28 
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The case of Smith vy. Mercer! was placed on amore reasonable 
ground. In that case a forged acceptance of the drawee of a 
draft was made payable at the plaintiffs, the drawee’s, bankers, 
was presented when due, and was paid to the holder. The 
forgery was not discovered for seven days, and notice was then 
given, and payment demanded. The action was then brought to 
recover the money, as money paid under mistake. And it was 
held that the plaintiff could not recover. 

The delay alone, in this case, is a good and sufficient reason for 
not allowing the recovery by the plaintiff; for thereby the de- 
fendant had lost his remedy against the prior indorsers ; and on 
that ground the case was rested by some of the judges. 

Dallas, J., said, ‘Suppose Smith & Co. had not paid it, it 
would have been immediately returned, and it might have been 
recovered or put in suit. But the effect of the delay has been to 
give him an extended credit; and how am I able to say that his 
situation in the intermediate time may not have undergone such 
a change as to render him incapable of paying what he could 
have paid upon proper notice and demand?” “ The ground, 
therefore, upon which I rest my opinion, and to which I wish to 
confine it, is the want of due caution in having paid the bill, the 
effect of which has been to give time to different parties, which 
the plaintiffs were not authorized to do.” 

Coming down to more recent times, we have in New York the 
case of The National Park Bank vy. Ninth National Bank. Here 
a genuine draft had been drawn on the plaintiff, the name of 
the payee was erased, and the name of a new payee written 
in; the amount was erased, and a larger amount was written 
in; the name of the drawer was erased and rewritten. The 
draft had then a forged indorsement of the name of the new 
payee, and was indorsed and transmitted to the defendant, who 
received payment from the plaintiff, both, of course, supposing the 
bill to be genuine, and there having been no prior acceptance by 
the plaintiff. Here it was perfectly clear that there was an 
undoubted good defence to the plaintiff, if the case had been 
one where the defendant had presented the draft under the same 
circumstances to the plaintiff for acceptance, and had brought 
suit on the acceptance ; for the defendant's title to the draft was 
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not good. The original payee had never indorsed the bill. No 
subsequent holder had then any right to receive the money, even 
supposing the signature had not been a forgery, and the amount 
had not been raised. The court, however, held that the plaintiff 
could not recover, putting the case simply on the ground that 
the signature of the drawer, as the draft was presented to the 
plaintiff, was forged, and that the plaintiff, by paying the forged 
bill. acknowledged the signature of the drawer, and therefore 
could not recover. 

It is hard to see, however, why this case did not fall precisely 
within the principle of The Canal Bank v. Bank of Albany} 
which will be noticed hereafter. 

And in a more recent case, National Bank of Commerce v. Na- 
tional Mechanics’ Banking Association,’ it is laid down in general 
terms as the unquestioned law, that a drawee is bound to know 
the signature of the drawer, and cannot be relieved, against either 
payment or acceptance, on account of a mistake in that point. 

A case more recently decided by the New York Court of 
Appeals, as the points are stated in the opinion of the court, 
needs even more careful examination. It is The Marine National 
Bank v. The National City Bank. A check was drawn on the 
Marine Bank, the plaintiff, by one of its depositors, for twenty- 
five dollars to the order of Henry Smith. A stranger came to 
the firm of Derippe & Co., asked to purchase some gold, inquired 
the price, giving, as the name of the purchaser, the name of the 
drawer of that genuine check. He soon returned with the check 
in question, having in the mean time altered the name of the 
payee to that of Derippe & Co., and having raised the amount 
of the check. He then tendered the check in payment for the 
gold. Derippe & Co. did not deliver the gold until they sent 
the check to the plaintiff, and had it certified. They then gave 
up their gold, and deposited the check with the defendant, and 
it was paid by the plaintiff. The plaintiff brought suit to recover 
the amount. 

It will be noticed that here there was a failure in title in 
Derippe & Co.; for Henry Smith had never indorsed the check. 
The court, however, do not mention this point. The case was 
treated simply as a case of a check raised in amount. And so 
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it will be considered in this paper. And it was held that the 
plaintiff could recover, although the plaintiff had certified the 
check before Derippe & Co. took title to the check, and Derippe 
& Co. in effect bought with their gold the plaintiff's acceptance 
or certification. Nor is any distinction made in the case between 
the case of certifying a check and accepting a draft. And the 
court place their decision on the grounds that a bank, by certi- 
fying a check, certify, first, that the signature is genuine ; second, 
that the drawer has funds equal to the amount of the check, 
and that the bank further engages “ that these funds shall not 
be withdrawn from the bank by the drawer of the check.” 

And it seems clear, from the language of earlier New York 
decisions, that the decision of the court would have been the 
same as to an acceptance of a bill of exchange, of which the 
amount had been altered before acceptance. For, in those earlier 
decisions, the language is, that an acceptor of a draft guarantees 
the genuineness of the drawer’s signature, but “ not the filling 
up of the draft,” i.e, the amount. And in this last case the 
court use similar expressions. 

To complete the apparent confusion, the Supreme Court of 
Massachusetts, in the case of Bank of North America v. Bangs) 
held that the plaintiff there could recover the amount of a check 
paid to the defendants, which purported to be a check of its 
depositor drawn to the order of the defendants and indorsed by 
them, but on which the signature of the drawer depositor was 
forged; thereby holding that a drawee could recover money paid 
on a forged signature of his drawer. 

It is respectfully submitted that these cases have not all been 
correctly decided, and that the general doctrines laid down in all 
of them are not entirely correct. What are the well-settled 
points that can be gathered from the decisions ? 

Certain rudimentary principles may, perhaps advantageously, 
be stated. 

It is tolerably clear that a party cannot be held as the maker 
or acceptor of a bill or note that he has never signed; for he 
has never promised to pay it. 

It is equally clear that a party cannot be held as the maker or 
acceptor of a bill or note that has been altered in any material 
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point after he has signed it; for he has never promised to pay 
that bill or note. 

It is equally clear that in the case of a Gill that has been altered 
after the drawing, but before the acceptance, the acceptor does 
promise to pay that altered bill. There may, in some cases, be 
certain circumstances that will relieve him, as to certain parties, 
from the performance of that promise. But he has made the 
promise, and his promise is to pay the altered bill. For what 
else is it? And it matters not, in these bearings, what the alter- 
ation may be, whether it be of date, amount, or time the bill has 
to run, or some other material point. 

It is equally clear, too, that in all cases of a forged indorsement 
a party, claiming under that forged indorsement, cannot recover 
on the paper, or rightfully receive or retain payment; for he 
does not own the paper. But some other party does; and the 
party who does own the paper, and who has never parted with 
it, can still recover against the maker or acceptor, notwithstand- 
ing any payment to a party claiming under the forged title. 

In such cases, however, any indorser of the note, or any in- 
dorser of the bill after the forgery of the acceptance, or after 
alteration of the bill, is liable to his indorsee and to any subse- 
quent holder for value; for the indorser contracts as to the 
genuineness of the bill or note, and its antecedent signatures.! 

In the case, too, of a bill with a forged signature of the drawer, 
it is clear that the acceptor is liable to any holder who takes it 
for value after the acceptance. It is clear, too, in the same 
manner, that an indorser warrants the signature of the drawer. 

Certain cases may be cited to establish and make more clear 
some of these points. 

The case of Master v. Miller? is the leading case on one branch 
of this subject, and is as follows: Peel & Co. drew their bill of 
exchange on the defendant Miller, dated 26 March, at three 
months, to the order of Wilkinson and Cooke, who, after its 
acceptance by the defendant, indorsed it to the plaintiffs. The 
bill, while in the hands of Wilkinson and Cooke, and after 
acceptance, without the knowledge or privity of the plaintiffs 
was altered by changing the date from 26 March to 20 March, 
thereby accelerating the time of payment. A demand had been 
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made by the plaintiffs on the day when the bill became due, 
computing it according to either date. The first count in the 
declaration stated that the bill had been drawn on the 20th 
March, according to its later form. The second count stated 
that it had been drawn on the 26th March, as was the fact. 
There were, also, the ordinary money counts for money paid 
and money had and received. The defendant pleaded the gen- 
eral issue. 


It was held that the plaintiffs could not recover on the money 
counts. 

It was held, too, that the plaintiffs could not recover on the 
first count; for the defendant had never accepted a bill-drawn 
on the 20th. 

It was held, further, that the plaintiff could not recover on the 
second count, which set forth the bill drawn on the true date, 
the 26th. Clearly, on the face of the thing, the defendant had 
once accepted a bill drawn on the 26th. He had, also, as was on 
all sides assumed, received and held the amount of the drawer’s 
funds, covered by the acceptance, equal to the amount of the 
bill. The plaintiffs, too, produced the bill which the defendant 
had accepted, i.e., they produced the piece of paper which had 
once been the bill, and produced it under such circumstances 
as showed clearly that no other party had any title to it, whether 
in its original or altered form. Without stating at large the 
points urged in the instructive arguments and opinions, it is 
enough to say that the court based their decision, that the 
plaintiffs could not recover under this second count, on the 
ground that, although Wilkinson and Cooke had, immediately 
after the acceptance, a good right to the bill in its then form, 
yet the alteration of the bill in their hands, whether done by 
them or by a stranger, made it void, and that no recovery could 
thereafter be had against the acceptor on the bill, either by 
Wilkinson and Cooke or by a subsequent innocent indorsee. 

The point might have been put, atso, in a slightly different 
form. The plaintiffs, under this second count, pleaded the 
acceptance by the defendant of a bill dated the 26th March. 
They also pleaded the indorsement of that bill so dated to them- 
selves. This they could not prove. Before its indorsement it 
had been altered to the 20th. 


The special verdict did not show that Wilkinson and Cooke 
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had made the alteration, nor that it had been made with their 
privity ; nor did it show whether or not the alteration had been 
made through mistake. The case broadly lays down the princi- 
ple as to bills of exchange (and it is so held in England as to 
deeds and other written instruments), that an alteration of a 
bill while in the hands of a party makes it void as against prior 
parties, in the hands of either the then holder or any subsequent 
indorsee, even though the alteration may have been made, with- 
out his knowledge or privity, by a stranger. And this doctrine 
is confirmed by subsequent English cases. 

Mr. Justice Buller, in his opinion in this case, urged that a 
recovery should be allowed on the money counts; that, as the 
case showed the acceptor had £900 of the drawer’s money, that 
he had promised to pay it, that there was no act or fraud on 
the part of the plaintiff, which made it unjust for him to recover 
this money, and that thus the rights of all the parties would be 
preserved. 

It is somewhat interesting to observe the position in which 
all the parties were left. The plaintiff who had paid his money 
to Wilkinson and Cooke could, doubtless, bring against them an 
action (of warranty or deceit, as the evidence in the case might 
be) for warranting or representing this bill to have been accepted 
as of the date of 20th March. And in such an action the plain- 
tiff could against the payees, his indorsers, recover his money. 
Messrs. Wilkinson and Cooke, the payees, who had paid their 
money for the bill to the drawer, would then have been com- 
pelled to repay the amount by them received for the bill. But 
they would have no remedy against the acceptor, because the 
bill had been altered while in their possession. They would 
have no remedy against the drawer. They could not sue them 
on the bill, for they had made it void. They could not recover 
their money; for they had paid it for a good bill, and the con- 
sideration of their payment had not failed. They had simply 
bought a bill, and then destroyed it. The drawer would retain 
his money, on the consideration that he had received from the 
payee on the transfer of the bill. And it would seem, though 
the writer is not aware of a case deciding the point, that the 
drawer could then sue the acceptor for the amount of the draft, 
in an action for money had and received. The acceptor could 
not then, by way of defence, set up payment, for he has not paid ; 
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nor could he set up the acceptance, for the bill has become 
void, and can never, in the hands of any one, be enforced 
against him. The result, then, of the whole transaction is, that 
the drawer of the bill is the gainer by the amount of the bill 
which he has sold. 

But there seems to be a qualification necessary to the doctrine 
laid down in Master vy. Miller. Undoubtedly the mere point 
there decided is correctly decided. But, as the law is stated 
there and in later English cases, we shall find ourselves driven 
into a difficult position. According to that statement of the 
law, even if the alteration in question had been made while 
the bill was in the hands of Wilkinson and Cooke, the payees, 
but without their knowledge or privity, by the mere wrongful or 
accidental act of a stranger, their right to recover on the bill 
would have been gone. Can this be upheld? 

Undoubtedly, in the case decided, the payees, by indorsing the 
bill in its altered condition, must be held to have adopted the 
alteration, and made it their own, even though it might have 
been originally made without their knowledge. And, this being 
so, clearly the bill is destroyed as against prior parties. 

But take the case just supposed, where the alteration is made, 
while the bill, indeed, is in their possession, but without their 
knowledge or privity. Why should they not, in that case, be 
allowed to plead the bill in its original form as it was accepted, 
and recover on it, proving the manner in which the alteration 
was made? Undoubtedly, such a recovery could be had, under 
the American cases. And even the law as laid down in English 
authorities requires, on principle, the same rule. For in Read v. 
Brookman' it was settled, that even a deed which had been 
lost or destroyed by time or accident, could be pleaded according 
to its terms, without profert, and a recovery had thereon. And 
it is well settled, under English cases, that if signatures be can- 
celled by mistake, the liability of the parties whose signatures 
are cancelled is not discharged.2— What the distinction can be 
between a paper utterly lost, and one partially destroyed or muti- 
lated, is hard to see. And what the distinction should be 
between a loss or destruction of a paper by a mere accident, and 
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a loss or destruction by the unauthorized act of a stranger, —as 

far as concerns the rights of the innocent holder of a deed or 
writing, — is equally hard to see. The American rule is the only 
sensible or just one. Under the English rule, supposing, in the 
case of the bill in Master vy. Miller, there had been no indorse- 
ment to the plaintiffs by the payees, and the alteration had been 
made while in the hands of the payees, without their knowledge 
or privity, by a stranger, the payees could not recover on the 
bill, against either drawer or acceptor. Nor, according to the 
case of Master v. Miller, could they recover on the money counts. 
And the drawer would be enabled to retain the money received 
for the bill, and to recover the amount of his funds in the hands 
of the acceptor, as before stated. This is law and justice, where 
the holder has himself altered the paper. Under the American 
rule, this injustice and absurdity would be completely avoided. 
And it may well be doubted if even the English courts would 
at this day adhere to the strictness of the rule laid down in the 
cases referred to. 

This doctrine, then, can be taken from Master v. Miller: that 
an alteration in any material point, whether in amount, date, or 
time, made after acceptance, makes a bill void, as against the 
acceptor, in the hands of the party by whom, or with whose 
privity, the alteration is made, and in the hands of any subse- 
quent holder. 

But parties to the bill, who indorse after the alteration, are 
liable to subsequent holders; for they contract that the prior 
signatures and the instrument are genuine. 

There remain, then, to be considered the cases where bills are 
altered before acceptance. These cases cannot arise with notes ; 
for an alteration of a note, made before the making of the note . 
itself, is, of course, no alteration at all. 

The remark is often made in decisions and treatises that an 
alteration in a bill or note makes it, in all cases, void. This is 
clearly too broad. Of course, an alteration made with the con- 
sent of any parties would not render the bill void, as against 
those parties consenting to the alteration. This might, however, 
be more properly termed an execution of a new instrument than 
an alteration of an old one. But it is very well settled that, if a 
bill is altered before its acceptance, it is good, as altered, in the 
hands of any party who takes title after the acceptance, and thus, 
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presumably, on the faith of the acceptance. And, if an acceptor 
sued on his acceptance of a bill plead that the bill has been 
altered, without further pleading that the alteration was made 
after acceptance, the plea is demurrable.! 

Take the case, then, of a draft drawn for one hundred dollars, 
Suppose the amount to be altered to one thousand dollars by 
the payee himself, immediately after it leaves the hands of the 
drawer and before acceptance. The payee then presents it, and 
it is accepted in its altered condition. What are the rights and 
liabilities of the parties? The payee himself cannot recover 
against the acceptor; for he knows what was the condition of the 
draft when he received it from the drawer, and, if he presents it 
in its altered form to the drawee, he in effect represents that the 
draft is then in the same form as when it was drawn, and he pro- 
cures the acceptance by fraud. The promise, in that case, of 
the drawee er acceptor, is a promise to pay the raised amount 
of the bill. It is a promise to pay that raised amount to the 
payee or his order. It is a promise obtained, as regards the payee, 
by fraud. Consequently, it cannot be by the payee enforced. 
But take it one step further. Suppose the payee indorses it, 
after acceptance, with its altered amount, and transfers it to a 
bond fide holder for value. There can be no question that the 
acceptor is liable to this indorsee for the larger amount for which 
he accepted the bill. Nor can there be any doubt, either, that 
the acceptor can, in this case, charge against the drawer only the 
amount for which the bill was originally drawn. For that is the 
only amount the drawer has ever requested the drawee to pay. 
These points are so extremely simple that it seems almost a 
waste of time to state them; yet they have been in some cases 
completely lost sight of. And it will be seen that in this last 
case the acceptance has been made under the mistake of fact 
on the part of the drawee, that the bill when he accepts it is in 
the same condition as when drawn. The indorsee, too, has taken 
the bill under the same mistaken supposition, that the bill was 
then in the same condition as when originally drawn. This mis- 
take on both parts, however, avoids neither the liability of the 
acceptor nor the right of the indorsee. 

But how stands the reason of the thing ? 
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It is very clear that justice, law, and common sense all com- 
bine to the point that a party who himself alters a bill, and then 
presents it in its altered condition for acceptance or payment, 
cannot be allowed to recover against the acceptor, nor can he, 
if the drawee has paid, be allowed to retain payment; for this 
would be to give fruit to fraud. 

Take a different case. Suppose the alteration to have been 
made, as before, by the payee, and the bill as altered to be 
indorsed and transferred, before acceptance, for value to an inno- 
cent indorsee, and then presented by this indorsee for accept- 
ance, and then accepted. Can this indorsee, who has himself 
obtained the acceptance, recover ? 

The cases and text-books lay down the law in very positive 
and sweeping terms, that an altered bill is void. Very clearly, 
however, this is not, in these broad terms, sound. 

Although the writer is not aware of any case deciding this 
express point, it seems perfectly plain that, in such a case, the 
holder cannot recover. The case of Langton v. Lazarus, before 
cited, does, indeed, decide that an acceptor must plead that an 
alteration is made after acceptance, to make a good plea. But 
the language of the court there was undoubtedly meant to apply 
to the case of a suit brought by a holder who took title after 
acceptance, and not before. The principle applicable to the 
case does not carry us farther than that. The real consideration 
for every acceptance, as towards the party to whom the accept- 
ance is given, 7.e., the party then holding the bill, is the order 
of the drawer on the drawee to pay the amount of money speci- 
fied in the bill. It is this order that gives the drawee his right 
to charge the amount against the drawer. Where the drawer 
has not drawn the bill presented, but a bill for another amount, 
formerly written on the altered paper, the bill as then presented 
to the drawee is no bill at all, as against the drawer. Conse- 
quently there is, as between the drawee who accepts and the 
holder who presents it for acceptance, no consideration. The 
holder may, indeed, have paid value before receiving the bill, 
and before receiving the acceptance. For that value he has his 
remedy against the party from whom he took the altered bill. 
He has given no consideration for the acceptance. The acceptor 
receives none. There is no consideration for the acceptance, 
moving either from the holder or to the acceptor. The case is 
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entirely different as to the next indorsee for value. He pays 
value for the acceptance. The party before him had paid his 
value before the acceptance had an existence. 

And in the case of a party who has taken title in this way to 
an altered bill before acceptance, if he receive payment from the 
drawee, the drawee can recover. For the money is paid on a 
bill which is void as against the drawer. It is paid under the 
mistake on both sides, that the bill was originally drawn as it 
then stands. The holder took it, relying on the former names. 
He cannot relieve himself from the loss resulting from his own 
mistake, by means of a later mistake of another equally innocent 
party. One point now needs to be.stated as to recovery of money 
paid on forged or altered paper, under an alleged mistake. It 
will readily be conceded that where a party pays paper on which 
he is already liable, pays to a party against whom he cannot 
defend, he cannot recover the amount so paid as money paid 
under a mistake, even if it was paid under a mistake. 

Some cases can now be considered where recoveries have been 
allowed on negotiable paper on this ground of mistake. 

In the case of Canal Bank v. Bank of Albany, a draft had 
been drawn on the plaintiff to the order of E. Bentley, Junior, 
and had the forged indorsement of Bentley on it. It was pre- 
sented by the defendant to the plaintiff for payment, and was 
paid. It was admitted that the defendant had received the 
draft for collection, and had, after receiving payment, paid over 
the amount received to their correspondent, before receiving 
notice from the plaintiff of the forgery. The plaintiff recovered. 
And the point of the decision is given by the court thus: “In 
point of title, then, the case of the defendants was the same as 
if the name of Bentley had not appeared on the bill. They have 
obtained money of the plaintiffs without right, and on the exhi- 
bition of a forged title as a genuine one. The plaintiffs paid their 
money under the mistaken belief thus induced, that the name 
was genuine. To a note or bill payable to order, none but the 
payee can assert any title without the indorsement of such payee ; 
not even a bond fide holder.” 

This case establishes clearly (and the point cannot be con- 
troverted) that a party claiming under a forged indorsement 


1 1 Hill, 287. 


XUM 


FORGED AND ALTERED NEGOTIABLE PAPER. 425 


cannot recover on the bill. And in all cases where payment 
has been made on a bill to a party claiming under such forged 
indorsement, a recovery by the party so paying can be had, 
and that whether the party receiving the payment has changed 
his position in consequence of the payment or not. For the 
title fails, and the party paying is still liable to the party really 
having title. 

An attempt was made, in Coggill v. American Exchange Bank,! 
to bring within the principle here decided a case of an entirely 
different class. In this last case, one Charles 8. Billings drew 
a draft on the plaintiff payable to the order of Truman Billings, 
forged the name of Truman Billings (who never held the draft), 
and obtained it to be discounted by the Bank of Central New 
York, who sent it for collection to the defendant. The plain- 
tiff accepted it, and paid it to the defendant, and thereafter sued 
to recover the money paid, on the ground that the signature of 
Truman Billings was a forgery, and the defendant therefore had 
no title to the draft. But it was held the plaintiff could not 
recover. Bronson, J.: * In the case now before us the fact is fully 
established that Billings, the payee in the bill, never was the 
owner of it. Nor was it drawn with the intent that he should 
either indorse it or have any interest in or concern with it. In 
the one case the payee owned the bill, and could have maintained 
actions upon it, both against the acceptors and the drawers; 
while in the other the payee has no interest in the bill, and 
cannot maintain any action upon it for his own benefit against 
any one.” 

And the court said that if the bank discounting had brought 
an action against the drawer, as upon a bill drawn payable to 
Truman Billings and indorsed by him, they could have re- 
covered. 

The case of The Bank of Commerce v. The Union Bank? was 
merely another decision on the principle of The Canal Bank v. 
Bank of Albany. But it has latterly been continually cited to 
sustain a mass of heresy. The case was thus. 

A draft had been drawn on the plaintiff, payable to the order 
of J. Durand, for one hundred and five dollars. After being 
drawn, it was altered by raising the amount, and changing the 
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name of the payee. It was at no time accepted by the plaintiff; 
it was received by the defendant for collection, and, at the time 
of its receipt, credited to the defendant’s correspondent. It was 
then presented to the plaintiff, and paid. And this action was 
brought to recover the amount paid, after the fraudulent alter- 
ation was discovered. And the recovery was allowed. 

The court say: “ The payment of a bill of exchange by the 
drawee is ordinarily an admission of the drawer’s signature, which 
he is not afterwards, in a controversy between himself and the 
holder, at liberty to dispute.” “ But it is plain that the reason 
on which the above rule is founded does not apply to the case 
where the forgery is not in counterfeiting the name of the 
drawer, but in altering the body of the bill. There is no ground 
for presuming the body of the bill to be in the drawer’s hand- 
writing, or in any handwriting known to the acceptor. . . . No 
case goes to the length of saying that the acceptor is presumed 
to know the handwriting of the body of the bill, or that he is 
better able than the indorsers to detect an alteration in it.” 

Now, this case was undoubtedly rightly decided. It will be 
noticed that the name of the payee had been fraudulently 
altered ; consequently the real payee had never indorsed the bill, 
and he was still the owner of it. He had never parted with his 
title. The defendant at no time had any title, and the plaintiff 
was still liable to the original payee. It may well be that, if the 
alteration had been only of the amount, the plaintiff could still 
have recovered. Yet, conceding that, it by no means follows that 
“no case goes to the length of saying that the acceptor is pre- 
sumed to know the handwriting of the body of the bill.” 
Perhaps no case does say precisely that in those precise words. 
Cases do, however, go to the length of holding that in certain 
well-defined instances the acceptor is liable for an alteration that 
has been made before acceptance in the body of the bill. 

What is the reason of the rule that, in ordinary cases the 
acceptor shall not be allowed to dispute the drawer’s signature. 
Simply this: he has promised to pay the bill, drawn as it is. 
And, after he has so promised to pay the bill, he shall not be 
allowed to defend against any one who has subsequently become 
the holder of his promise, by saying, ‘I supposed, when I 
promised, that the bill was really drawn as it purported to be 
drawn, by the drawer.” Take the case, too, of a bill with a 
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genuine drawer’s signature, but with a raised amount. The 
drawer never has drawn that bill. But the drawee, when he 
accepts, has promised to pay something. What? Either the 
bill he has accepted or none. The same reason then holds as in 
the case of a bill with a forged drawer’s signature. The acceptor 
has promised in both cases to pay a bill that never was drawn by 
the drawer. As against a party who has bought the bill for 
value after the acceptance, who has bought the acceptor’s 
promise relying on its being his promise, the acceptor shall not 
be allowed to say, “I promised to pay this bill indeed, but I so 
promised, supposing it to have been drawn, as it then read, by 
the drawer.”’ It seems clear, then, that, on principle, an acceptor 
should be held to pay a bill with a raised or altered amount, on 
precisely the same grounds on which he is held to pay a bill with 
a forged signature of the drawer. The case is different as 
regards a party who takes title before acceptance. For he has 
never bought the acceptor’s promise; but the promise is made, 
after he takes title, on no consideration. 

The doctrine that the acceptor is in no case held responsible 
for the body of the bill, it is then submitted, rests neither on 
principle nor on well-considered authority. Many cases might 
be cited to sustain this point. It is sufficient to refer to Langton 
v. Lazarus,! Henman v. Dickinson, Taylor v. Moseley,’ Thompson 
v. Moseley. 

It had been considered that some of the cases on this branch 
of the law had laid down the principle that a party shall not 
be allowed to recover money paid on his own altered obligations. 

The case of National Bank of Commerce v. National Mechanics’ 
Banking Association ® is instructive on this point. 

One Greenleaf obtained the check of Vermilyea drawn on the 
plaintiff for $56.75, payable to his own order ; and it was in this 
form certified by the plaintiff. It was then raised, after certification, 
by Greenleaf, by him deposited with the defendant, and by the 
defendant paid out to Greenleaf, or drawn against by him. The 
plaintiff, upon presentation of the check, and after it had been paid 
by the defendant, paid it at its increased amount to the defendant, 
and, on discovering the fraudulent alteration, demanded repayment 
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of the difference between the amounts, and, on refusal, brought 
suit to recover the difference as money paid under mistake of 
fact. It was held that the plaintiff could recover. 

The rule is thus laid down by the court: “ It is now settled, 
both in England and in this State, that money paid under a 
mistake of fact may be recovered back, however negligent the 
‘party paying may have been in making the mistake, wnless the 
payment has caused such a change in the position of the other party 
that it would be unjust to require him to refund.” 

The main point contended for in this case, and overruled by 
the court, was, that a party is always bound to know his own 
obligations, and that, after having recognized and paid what 
purports to be his own obligation, he will not be permitted to 
allege a mistake in its genuineness. 

The court conceded that a bank paying its own altered bills 
cannot be allowed to recover the amount for which they have 
been raised, and put that case on the ground that the entire 
“body of the bills, as well as the signatures, were the work of 
the bank.”’ The court, too, conceded that a drawee of a Dill is 
not allowed to dispute his acceptance or his payment of the bill, 
on the ground of the signature of the drawer turning out to be 
not genuine, on the ground that the drawee is bound to know the 
signature of the drawer or correspondent. 

The decision was put on the point that the defendant in this 
case had incurred its loss before the payment by the plaintiff of 
the raised amount, and that it could not in justice shift the loss 
on the plaintiff in consequence of a subsequent additional 
mistake on the part of the plaintiff. And the court say: “If 
the defendant had shown that it had suffered loss in consequence 
of the mistake committed by the plaintiff, —as, for instance, if, in 
consequence of the recognition by the plaintiff of the check in 
question, the defendant had paid out money to its fraudulent 
depositor, — then clearly, to the extent of the loss thus sustained, 
the plaintiff should be responsible.” 

This decision is eminently sound and eminently just. And it 
will be found that it can be extended, with entire consistency 
and soundness, to all cases of payments on forged and altered 
paper. Suppose, however, that the check in that case had orig- 
inally been brought to the defendant, raised in amount, but not 
certified by the plaintiff, and that the defendant, before giving 
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Greenleaf credit for it or allowing him to draw against it, had 
sent it or had had it sent to the plaintiff, and obtained its certifi- 
. cation, and had thereafter given Greenleaf the credit, and made him 
the payment. Will it be contended that, in this supposed case, the 
defendant would not have * suffered loss in consequence of the 
mistake committed by the plaintiff”? And can it be held that 
in such a case a recovery could have been allowed? But the 
New York Court of Appeals have, it is apprehended, in the 
case before mentioned of Marine National Bank y. National City 
Bank, decided this very thing. 

In that case, it will be remembered, the check was first pre- 
sented not certified, and tendered to Derippe & Co. in payment 
for some gold. Derippe & Co. refused to receive it or deliver the 
gold until the check was certified by the plaintiff. After it was 
so certified, they did deliver the gold, and received the certified 
check. And the court allowed the plaintiff to recover the pay- 
ment made on that check. 

The decision is based on the ground that a bank, by certifying 
a check, certify or (in the guarded language of the court) 
“assert” that “the drawers of the check have funds sufficient 
to meet it,” and further that the bank * engages,” “ that these 
funds shall not be withdrawn by the drawers of the check.” 
And the court further say that the bank does not, by its certifi- 
cation, ‘* warrant the genuineness of the check in all its parts, 
including the specification of the amount to be paid, and the 
names and identity of the payees.” Is this a sound view of the 
matter ? 

Do the bank, by certifying, do nothing more than * assert” ? 
Does not the bank “ promise”? And if so, what does it * prom- 
ise”? The court, in the opinion, concede that the bank does, 
indeed, “ engage” “ that these funds shall not be withdrawn from 
the bank by the drawer of the check.” Is this all? Does not 
the bank also “ promise ” to pay some amount to the true holder 
of the check? And, if they promise to pay any amount, what 
amount is it? Is it the amount then on the face of the check, 
or some other amount (no one knows what), that may have 
been there in some former era Of the check’s existence? It will 
not do to introduce the Pythagorean philosophy in the law of 
altered negotiable paper. The same court have held that the 
holder of a check discharges the drawer by obtaining the certi- 
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fication of the check, for the reason that the bank thereby agrees 
to hold the funds of the drawer to the amount of the check and 
pay them to the holder ; and the holder, by accepting the certifi- 
cation, takes the bank’s promise, when he might take the drawer’s 
money, and, in effect, does take both. 

There is, then, in the certification of the check, something 
more than an *“ assertion.” There is a promise to pay the amount 
of the check ; it is equivalent, to all intents and purposes, to the 
acceptance of a bill. Had not Derippe & Co. * suffered loss” ? 
They never took the check at all until the bank had certified 
aud accepted it; for they had, of course, no title to the check 
until they delivered the gold, and this was after the certification. 

The doctrine here advanced is in strict harmony with the doc- 
trine laid down by the same court in the case of Continental 
Bank v. National Bank of the Commonwealth! Yn that case one 
John Ross drew his check on the plaintiff, which purported to 
be certified by the plaintiff; but the certification was in fact 
forged. Ross presented the check to Cronise & Co. in pay- 
ment for United States gold certificates and gold checks, which 
were sold and delivered to Ross by Cronise & Co. After the 
delivery of the gold and the receipt of the check by Cronise & 
Co., they sent the check to the plaintiff’s bank by a messenger 
to inquire if the check and certification were genuine. The 
messenger was informed by the teller that “it was all right.” 
Cronise & Co., relying on this statement, took no measures to 
follow Ross or recover their gold. It had, in effect, under the 
charge to the jury, been found that Cronise & Co., if the mes- 
senger had been correctly informed that the certification was 
forged, would have been able then to secure their gold. The 
check. had then been deposited by Cronise & Co. with the 
defendant, and paid through the clearing-house by the plain- 
tiff. And the action was brought to recover the amount of the 
check, as money paid by mistake. And it was held that the 
recovery could not be had. 

It was assumed on all hands that the defendant was in pre- 
cisely the same position that Cronise & Co. would have been 
in. And it seems to have been’ conceded, by both court and 
counsel, that the plaintiff could have recovered, if Cronise & 
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Co. had not suffered any loss or damage in consequence of the 
assertion of the plaintiff’s teller. And it is by the court con- 
sidered that in this case the effect of the assertion of the teller 
was precisely the same in effect as though he had in fact then 
certified the check. ; 

That is, the rights of Cronise & Co. and of the plaintiff would 
have been the same, whether the plaintiff through its proper 
officer had certified or only acknowledged a forged certification, 
if Cronise & Co. acted on the faith of this acknowledgment. 

This last case is undoubtedly good law. The acknowledg- 
ment of the certification to a party who acts on it is precisely 
the same as the making of the certification. The case is, then, 
precisely the same as if the check had been originally given un- 
certified to Cronise & Co. for their gold, and they had sent it 
to be certified, and then, after receiving the certification, had 
neglected to stop their gold, which they otherwise could and 
would have done. 

In the one case the court allow the recovery; in the other, 
they do not. In the one case the gold was not delivered until 
the promise of the bank was made; in the other, the gold had 
been delivered, but was not stopped, after the promise of the 
bank was made. The writer has endeavored with great zeal to 
reconcile these two cases, but has not yet attained success. 

There was undoubtedly, in the one case, an alteration in the 
amount, and in the other no alteration in the amount. But so 
is there an alteration in the amount of the bill of exchange, in 
Langton v. Lazarus. 

The case of Bank of North America vy. Bangs may now be 
recalled. In that case, it will be remembered, the plaintiff had 
paid a check which had been forged. Notwithstanding the re- 
peated statements, in the books and in the cases, that the acceptor 
is not allowed to dispute the signature of the drawer, the court 
allowed it, on the ground that the defendant in that case had, by 
his own negligence, caused the mistake in fact under which the 
payment had been made. The only act in that case done by the 
defendants was their indorsing the check. And that was un- 
doubtedly enough. But suppose the check had been drawn to 
bearer, and not indorsed at all by the defendants, but simply 
presented by them for payment. The indorsement only trans- 
ferred title. The simple delivery of a bearer check without 
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indorsement would have done the same thing. And would not 
a party who presents a bearer check unindorsed for payment 
represent it to be a genuine check, precisely the same as the 
party who presents an order check indorsed? And if, in the 
one case, a party is to be considered as representing the check 
to be genuine, why should he not in the other? And why should 
not a party who presents, in any case, a bill or check for pay- 
ment, be held to represent to the party paying or accepting it 
that that check is genuine in all its points? This is, it would 
seem, the only reasonable doctrine. And it is believed that this 
will ultimately be so held. See Fuller v. Smith 

And this doctrine would allow in ail cases a recovery by a 
party paying a forged or altered bill, on which he was not already 
liable before payment, unless he had by the payment caused the 
party receiving the payment to change his position. 

And as to what constitutes a change of position or damage, 
sustained in consequence of the payment, one point may be here 
alluded to. The case of Mather vy. Lord Maidstone? was thus. 

The plaintiff held a bill purporting to be accepted by the 
defendant, on which there were other parties who had indorsed 
to the plaintiff. The bill was presented, dishonored, and -notice 
given. The defendant afterward took it up and gave his own 
acceptance for it, and a month afterwards discovered the forgery 
of his acceptance of the first bill, and offered to return it. 

Per cur. Jervis, C. J.: “I think there is sufficient upon the 
record to show a consideration for the acceptance of the bill 
declared on; viz., a loss to the plaintiff of his remedy against 
Villiers and Clark [his indorsers] having delayed the plaintiff 
of his remedy thirty days.” 

The court, however, say, * As a general rule, when the bill is 
presented, if the acceptor pays it, the money cannot be recovered 
back, if the acceptor has the means of satisfying himself of his 
liability to pay it, although it should turn out that the accept- 
ance was a forgery.” 

From which it appears that there need not, in all cases, be a 
parting with other value, to bar a recovery of money paid under 
a mistake on forged or altered paper. But if, by the delay in 
claiming the repayment, the party receiving the money has lost 
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his remedies against prior parties on that altered paper, that is 
enough to bar the recovery. Nor, in order to bar a recovery, 
need a party have actually parted with property on the faith 
of the payment or acceptance. It is enough if he has lost the 
chance to recover it, or a remedy. In short, it is enough if he 
has lost any legal right of value in the eye of the law, ie., any 
thing that would amount to the consideration for a contract. 

What, then, are the principles that are to be deduced from the 
cases as to forged or altered negotiable paper? It is believed 
that they are very plain, and that they are as follows: — 

I. A party claiming under a forged title, ic., a forged indorse- 
ment, can in no case recover on the paper, or retain a payment 
received on it. 

II. No party is liable on paper that has been, after his name 
has been put on paper, altered in any material point. 

III. A party is liable on paper that has been, before his name 
has been put on the paper, altered in a material point, to any 
party who thereafter takes title to it for value in good faith. 

1V. A party paying altered or forged paper can in no case 
recover the payment where he was liable in suit if the payment 
had not been made. 

V. A party paying altered or forged paper can in all cases 
recover the payment where he was not liable in suit, the pay- 
ment not having been made, provided the party receiving the 
payment has not in t#e mean time suffered damage in conse- 
quence of the payment.- 


S4 EFFECT OF THE SEVENTEENTH SECTION 


THE EFFECT OF TITIE SEVENTEENTH SECTION OF THE 
ENGLISIT STATUTE OF FRAUDS. 


Ir is a singular fact that no more than two text-writers have ever 
discussed the effect of the 17th section of the English Statute of 
Frauds; that no one has determined what consequences ensue 
from a non-compliance with its provisions in the formation of 
contracts within its operation. 

This fact cannot be explained on the ground that the nature 
of the effect is so obvious as not to admit of discussion ; for the 
two writers who have considered it differ in their conclusions. 
The section is as follows : — 


“No contract for the sale of any goods, wares, or merchandises, for the 
price of £10 sterling, or upwards, shall be allowed to be good, except the 
buyer shall accept part of the goods so sold, and actually receive the same, 
or give something in earnest to bind the bargain, or in part payment, or 
that some note or memorandum in writing of the said bargain be made and 
signed by the parties to be charged by such contract or their agents there- 
unto lawfully authorized.” 


The two text-writers referred to are Mr. John William Smith 
and Mr. Causten Browne. 

Mr. Smith, in his work on Contracts, ‘p. 117, states that “a 
parol contract, unaided by any of the formalities mentioned in 
the 17th section as equivalent to writing, is totally and entirely 
void.” 

Mr. Browne,! speaking of the 17th section, says: — 

“That enactment does not declare that the contracts embraced by it are 
illegal or void, unless put in writing. It does not in any way affect their 
substance or ingredients, but simply prescribes, as a rule of evidence, that, in 


eases where they are sought to be enforced, oral proof of them shall not 
be received.” 


In this conflict of opinion on the part of the text-writers, it 
becomes necessary to determine how the two constructions of the 
17th section advanced by them are borne out by authority. It 
has been held, — 


1 Browne on Statute of Fraucs, § 115 and note a. 
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I. That if one promise is evidenced by a memorandum in writ- 
ing, though the counter promise, its consideration, is not, the 
statute is satisfied, and the promise so evidenced is binding and 
actionable.? 

II. That after the formation of a contract good at common 
law neither party can withdraw; but that any memorandum 
containing the terms of the verbal agreement, though it repu- 
diate that agreement, is binding on the party signing it.” 

III. That a letter to a stranger containing a memorandum of 
the verbal agreement satisfies the statute so as to bind the writer 
of the letter on that agreement.* 

IV. That a compliance with the statute after action brought 
does not obviate the effect of the statute on the contract in that 
action.* 

V. That the defence of the statute can be taken under the 
general issue, and that a special plea setting it up is bad for argu- 
mentativeness.5 

VI. That, if the goods are injvred between the formation of 
the verbal agreement and the satisfaction of the statute, the loss 
falls on the vendee.® 

Besides the foregoing rules of law, which are settled beyond 
dispute, the following might appear to claim attention as having 
received judicial sanction. 


VII. That a contract made in one State and sued on in another 
is governed by the statute of frauds of the first. 

VIII. That if a verbal agreement is made on Sunday, and the 
statute is satisfied on Monday, the contract is not void under the 
Sunday laws. 

IX. That if a verbal agreement is made on a week-day, and 
the statute is satisfied on Sunday, the effect of the statute on the 
contract is not thereby removed. 

X. That the verbal contract alone is not effectual to pass the 


! Allen v. Bennett, 3 Taunton, 169; Cases cited in Leake on Contracts, p. 150, n. b; 
and Browne on Statute of Frauds, § 865, n. 2 and n. 4. ° 

2 Bailey v. Sweeting, 9 C. B. x. 8. 843; Wilkinson v. Evans, L. R.1 C. P. 407; Buz- 
ton v. Rust, L. R. 7 Exch. 1, s. c. in Exch. Ch. L. R. 7 Exch. 279. 

3 Gibson v. Holland, L. R. 1 C. P. 1. 

4 Bill v. Bament, 9 M. & W. 86; Tisdale v. Harris, 20 Pick. 9, and see p. 14. 

5 Anonymous, 2 Salk. 519; Williams v. Leper, 3 Burr. 1890; Leaf v. Tutton, 10 
M. & W. 393. 

6 Bailey v. Sweeting, 9 C. B. x. 8. 848; Wilkinson v. Evans, L. R. 1 C. P. 407. 
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title to the goods so sought to be sold as to third persons, and 
that a satisfaction of the statute after the goods verbally sold 

have been injured by a third person, gives the vendee no right 
of action against such third person. 

_ But a brief examination of the only cases which can be cited 
in their support will show that they are all of them ques- 
tionable. 

In Denny v. Williams) Chapman, C. J., in the opinion, states 
that a contract made in New York sued on in Massachusetts, is 
governed by the New York statute of frauds, and not by that 
enacted in Massachusetts. As no difference was sliown, so far 
as the decision of that case was concerned, to exist between the 
two, and as the point was not taken by counsel nor considered 
by the court beyond stating it in their decision, the case is not 
of very great authority : and no other case involving the seventh 
proposition is reported. 

In Bloxsome vy. Williams,? a contract of sale with warranty 
was made on a Sunday; the statute was in nowise satisfied till 
Monday, when the horse, the subject-matter of the sale, was 
taken away by the vendee. The warranty was broken, and 
action was’ brought on it. The court thought the action main- 
tainable on two grounds: First, That the terms were arranged 
on Sunday, but that there was no contract till Monday, when the 
statute was satisfied; and the terms previously arranged were 
“incorporated into the sale on the subsequent day.” Second, 
that it was not competent for the vendor, who was violating 
the statute by exercising his own ordinary calling of a horse- 
dealer, to set up his breach of the law against the plaintiff, an 
innocent person, who was ignorant of the fact that the defendant 
was a horse-dealer.2 It was on this ground that the judges really 
rested the decision of the case, and on this it has since been over- 
ruled. If the decision stands, therefore, it must rest on the first 
alone (which is equivalent to the eighth proposition), unless it 
can be supported on some ground not taken by the court. And 
it is evident that it can be so supported, that the actual decision 
of this case does not necessarily involve the rule of law stated in 


1 5 Allen, 1. 233. & C, 232. 

8 The case turned on the peculiar provisions of the English statute, which forbid 
the exercise by any person of his ordinary calling. 

4 Fennell v. Riddler, 5 B. & C, 406; Smith v. Sparrow, 4 Bing. 84. 
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the eighth proposition. If a verbal agreement is made on a 
Sunday, on that account alone it is absolutely void, and can 
never become valid. But the facts that the parties did under- 
take to contract to sell on Sunday, and that on a week-day 
the horse, so undertaken to be sold on Sunday, was taken 
away by the vendee, were evidentiary facts from which a jury 
might have found that there was an implied contract in fact 
made on a week-day; and, if any such implied contract was 
made, the fact that certain terms were agreed on between the 
same parties on Sunday, as to the same horse, was strong evi- 
dence to show that they intended to contract as to those 
goods, on those terms, and on those terms alone. So that in 
Bloxsome v. Williams, and all such cases, the plaintiff recovers 
on an implied contract made on the week-day on the same 
terms as those arranged on Sunday, and not on the Sunday con- 
tract, which is void and therefore incapable of ratification. 
The cases of Stebbins v. Peck! and of Bradley v. Rea? are 
authorities to show that such an explanation of Dlorsome v. 
Williams is a sound one: in both these cases, in which con- 
tracts made on Sunday were performed during the week, the 
plaintiff was allowed to recover on a contract implied from 
the fact that the parties had undertaken to contract on Sun- 
day, and from the fact that they had performed that invalid 
agreement on a week-day. These cases seem to be somewhat 
open to criticism, in holding that the only contract that can be 
_ implied in such cases, is a contract to pay whatever the goods 
are reasonably worth, not a contract to pay what the vendee 
agreed to pay on Sunday, and so far are, to be sure, against 
this explanation. But, if the conversation on Sunday is a fact in 
evidence at all (and these decisions admit that it is admissible to 
show that some bargain was made on a week-day), it is also 
evidence of what the terms of that bargain were ; and it must, 
unrebutted, be conclusive evidence that the terms of the implied 
bargain made on a week-day, were the terms agreed upon on 
Sunday, and not an agreement to pay what the goods were rea- 
sonably worth.? So that, if the conversation is admissible at all, 
the explanation of Blorsome vy. Williams is an allowable one: 
these cases show that the conversation is admissible. The only 


1 8 Gray, 553. 2 103 Mass. 188. 
3 See 6 Am. Law Rey. 350, to this effect. 
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case, then, which might seem to have been, and in fact all cases 
which could be decided on the rule of law stated in the eighth 
proposition, can well rest on other grounds; and consequently 
that proposition may be said to be questionable! 

The ninth proposition is that if a contract is made on a 
week-day, and the statute is satisfied on Sunday, the effect of 
the statute is not removed from the contract. In support of 
this proposition the case of Beaumont v. Brengeri*® alone can 
be cited. In that ease there was confessedly a good satisfac- 
tion of the statute on Sunday as to a week-day contract of 
sale ; a rule was obtained to show cause why a verdict obtained 
by the vendor for the price of the goods sold should not be set 
aside and a nonsuit entered, on the ground that there was no 
evidence of any satisfaction except on Sunday, and the contract 
* not being complete till Sunday, it was void:” the court dis- 
charged the rule on the ground that there was evidence of a satis- 
faction of the statute before Sunday; but throughout the 
decision, it was not suggested that the satisfaction on Sunday 
would have removed the effect of the statute. 

The only cases which seem to establish the tenth proposition 
are Morgan v. Sykes, cited in Coats v. Chaplin,’ Stockdale v. Dun- 
lop4 and Felthouse v. Bindley® This proposition, it will be re- 
membered, is to the effect that the vendor is owner of the goods 
till the statute is satisfied (so far as third persons are concerned), 
and that a subsequent satisfaction of the statute has the effect of 
making the vendee owner at that time, and not before. In Mor- 
gan v. Sykes, the plaintiff sent two pipes of wine to a customer 
on a written order, and by a specified conveyance, but the order 
did not state the price: one pipe was received by the vendee, 
but the other was lost by the negligence of the common car- 
rier, and the vendor sued the carrier for its value. Lord 
Abinger, C. B., held that the written order was not a good 
memorandum within the statute, because no price was named in 
it, and that the acceptance of the other pipe after the cause of 


1 See on this point the following obiter dicta: Jervis, C.J.,and Maule, J., in Lerour 
v. Brown, 12 C. B. 801, 824, 826-7; Bigelow, J., in Marsh v. I/yde, 3 Gray, 331, 8338; 
Parke, B., in Moore v. Campbell, 10 Exch. 323, 381; Dewey, J., in Thompson v. Alger, 
12 Met. 428, 486; Abinger, C. B., in Carrington v. Roots, 2M. & W. 254, 257. 
25C. B. 801. 3 3 Q. B. 483, 486. 
46M. & W. 224. 11C. B. wn. 8.869. 
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action had accrued, amounted to nothing. And the case being 
afterwards moved on behalf of the defendant in the Exchequer, 
that court held that the Lord Chief Baron was right on both 
points. The case is questionable on account of its not having 
been reported ; the first point, at any rate, that the order was 
not a good memorandum because the price was not mentioned in 
it, has been overruled by the cases of Hoadly y. McLaine! and 
Ashcroft v. Morrin? The case of Stockdale vy. Dunlop might 
seem, from part of the decision of Mr. Baron Parke, to have 
raised and settled the question whether a satisfaction of the 
statute as to a contract for the sale of goods shipped to order, 
after an accident to those goods on the voyage, would give to the 
vendee an insurable interest at the time of the accident, for he 
stated that it would not; but the case did not raise that ques- 
tion, and it was decided on common-law grounds, independently 
of the statute: for the goods were sold * to arrive,” which was 
proved to mean, according to mercantile usage, that the pur- 
chaser had a right to the goods only if they arrived by that 
vessel ; and consequently the title to the goods passed to the 
vendee then, and not when they were shipped, so that the vendee 
would have had no insurable interest, when the accident hap- 
pened, if the contract of sale had been in writing. In Felthouse 
v. Bindley there had been verbal negotiations for the sale of a 
horse, but no bargain had finally been concluded, when the 
would-be purchaser wrote the owner a letter offering a certain 
price for the horse, adding that, unless he heard that his offer was 
rejected, he should consider the bargain closed, and the horse 
his. To this the owner made no reply, though he seems to have 
decided in his own mind to accept the offer. While matters 
were in this position, his auctioneer, through a misunderstanding, 
resold the horse to a third party by a written contract. After 
the auction sale, the owner wrote the first purchaser a letter 
which contained a good memorandum pf the original contract. 
The first vendee then sued the auctioneer in trover; but the 
court held that the first, the verbal contract, had never been 
completed, because the purchaser’s offer had not been accepted. 
In the opinion of the court, however, is the suggestion, though 
the remark was an obiter dictum, that if it had been there would 
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have been no binding contract at the time of the alleged conver- 
sion, which would entitle the vendee to maintain his action. 

From this examination of the cases, it appears very evident 
that the last four propositions have never been definitively settled, 
but that they are all of them questionable. They may, conse- 
quently, be disregarded in a consideration of what construction 
authority has given to the 17th section; and the first six alone 
will be considered. 

Mr Smith’s construction is in direct conflict with the first, 
second, third, and fifth propositions of law established by author- 
ity. He explained the section to have the effect of making the 
contract ‘utterly and entirely void.” A more precise explana- 
tion of the effect of the statute, so construed, is contained in the 
opinion of Mr. Justice Bigelow in Marsh v. Hyde:!— 


“ Until the formalities required by the statute are complied with, there is 
no legal and valid contract entered into, The terms verbally agreed upon 
between the parties amount to little else than a proposition for a contract ; 
and it is not until delivery of the goods takes place, or part payment is 
made, that it assumes the qualities of a legal contract, in the same manner 
as the written memorandum of the previous verbal agreement becomes in 
law the binding agreement between them. It is not, therefore, the subse- 
quent delivery of the goods which gives vitality and force to a contract 
previously void. Until delivery is made, no binding contract exists; and, 
when it takes place, the act of the parties unites with their previous verbal 
understanding to create a full, complete, and obligatory contract.” 


In short, the verbal agreement is in the nature of a continuing 
offer on both sides, which becomes binding by the satisfaction of 
the statute. As an offer at common law becomes binding by 
acceptance, so an offer to make a contract within the statute 
becomes binding by acceptance and the satisfaction of the 
statute ; there must be present, at the punctwm temporis of the 
formation of the contract, all the elements of a common-law 
contract plus a compliance with the statute. Consequently, if 
at the time of a compliance with the statute, one of the elements 
of a common-law contract were wanting, no valid contract would 
come into existence, according to Mr. Smith’s construction. No 
contract would be entered into at the time of the verbal agree- 
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ment, because the statute was not then complied with; no con- 
tract would be made when the statute was satisfied, because at 
that time there was wanting one of the common-law elements 
of a valid contract. For example: if the statute should be 
satisfied by a memorandum which repudiated the verbal agree- 
ment of which it was a note, there would be no mutual con- 
sent when the statute would be satisfied, and no satisfaction 
of the statute when the mutual consent existed, and conse- 
quently no valid contract at all. But the second proposition is 
to the contrary, that a verbal agreemeut so proved is binding and 
actionalle. Again, a good consideration is a necessary element in 
a common-law contract ; according to this same construction, the 
contract is * utterly and entirely void” unless the statute is sat- 
isfied ; both promises of a bilateral contract (7.e., a contract on 
mutual promises) are void. If, then, the effect of the statute 
should be removed from one of these void promises, e.g. by a 
memorandum signed by the maker of that promise alone, that 
promise would not thereby become binding and actionable, 
because it would be without a consideration, because it would 
be a nude pact; the other promise, its consideration, being still 
unevidenced, and so void ex hypothesi. But a memorandum of 
one promise does make that promise binding and actionable, 
though the effect of the statute has not been removed from the 
other promise. See the first proposition. Thirdly, according to 
Mr. Smith’s construction a verbal contract ‘‘amounts to little 
else than a proposition for a contract,” which becomes a “ full, 
complete, and obligatory agreement” by the satisfaction of the 
statute, as an offer becomes a binding contract by an acceptance 
of it. And as the communication of the acceptance of an offer 
made to a stranger could not make the offer a binding contract, 
so the satisfaction of the statute communicated to a stranger 
could not make the verbal contract (* which amounts to 
little else than a proposition for a contract”) a * full, com- 
plete, and obligatory agreement.” But this the third propo- 
sition denies, in holding that a memorandum which correctly 
recites the terms of a verbal contract, though addressed to a 
stranger, does make that verbal contract binding and actionable. 
Nor can this construction of Mr. Smith's stand with the rule of 
pleading that the proper way of setting up the defence of the 
statute is by pleading the general issue (see the fifth prop- 
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osition) ; for, if it can be shown that the statute has not been 
complied with under the plea of no contract, the requisites of 
the statute must be matter of evidence only, and they cannot 
be necessary ingredients in the formation of the contract ; for, if 
they were the latter, a declaration which did not allege their 
performance ought to be demurred to, not traversed. 

Mr. Browne’s explanation, it will be remembered, was that the 
provisions of the 17th section were matter of evidence. Do any 
of the six propositions conflict with this construction of the 17th 
section of the English statute of frauds. Mr. Browne says 
that the statute “ simply prescribes, as a rule of evidence, that in 
cases Where they (such contracts) are sought to be enforced, oral 
proof of them shall not be received,” but that they shall be 
proved by writing or by the evidentiary facts of part performance 
on either side. The result of a non-compliance with the statute, 
according to this construction, would be that the verbal contract 
would exist, but would not be capable of proof; and that the 
party who might wish to enforce it would have to wait till 
some more evidence of this existence should be made before he 
could prove that fact ; and that when, subsequently, the evidence 
should be made, the party would be in a position to prove that 
fact. As an admission is always evidence of a former fact, 
and is admissible to prove that fact, whether made before or 
after action brought, so a written memorandum would be a 
written admission of the former contract, and could be used to 
prove that contract, even if made after action brought. But 
according to the fourth proposition, if a memorandum is made 
after action brought, the effect of the statute on the contract in 
that action is not thereby removed, and therefore Mr. Browne’s 
construction cannot stand with that rule of law. 

There is, then, one of the six propositions of law which deny 
the correctness of Mr. Browne’s construction, and there are four 
which show that Mr. Smith’s is wrong. 

But is it necessary to choose between the constructions 
advanced by these two text-writers? Do not these six prop- 
ositions, or some of them, require a construction of the section - 
which has not been advanced by any of the text-writers ? 

By the first and third propositions — to the effect that a mem- 
orandum of a contract, though contained in a letter to a third 
person, and that a memorandum though signed by one of the 
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‘contractors only, are good to make contracts binding on the 
makers of the memoranda, —it is shown, as we have seen, that 
the section must be construed not to invalidate the formation of 
the contract, nor to affect in any way its substance. And the 
second proposition— that the promisor is bound, if the promisee 
can produce any memorandum signed by him, the promisor, 
containing the terms of the contract, even if made after a 
repudiation, or even if it does itself contain a repudiation of the 
verbal agreement — shows that, whatever the effect of that 
section may be on the contract relation created by the verbal 
agreement, one party cannot dissolve that relation. 

What, then, is the effect of the 17th section, in declaring that 
the contract shall not be allowed to be good, if the substance of 
that contract is not touched, and the contract cannot be dis- 
solved without mutual consent ? 

“The effect of that enactment is that, although there is a 
contract which is a good and valid contract, no action can be 
maintained upon it, if made by word of a unless some- 
thing else has happened, e. g. unless there Be a note or mem- 


orandum in writing of the bargain, signed by the party to be 
charged. As soon as such a memorandum comes into ex- 


istence, the contract becomes an actionable contract.”! In 
short, the effect of the statute is not to disturb the formation of 
the contract in any way; that it leaves as at common law. 
Mutual promises, for example, were enough to create a contract 
for the sale of goods at common law ; they remain so under the 
statute. One of the results of the formation of such a contract at 
common law was, that neither could withdraw from the contract 
relation then adopted ; this the statute leaves untouched ; neither 
can withdraw under the statute: the only difference is that at 
common law the relation generated by the contract, from which 
neither can withdraw, is enforceable absolutely ; under the 
statute it is enforceable sub modo, if one of the four formalities 
is performed. The effect of the section is simply to take away 
from a contract, after it has been formed, and leaving that forma- 
tion and all its ensuing results unimpaired, all right of action 
while its provisions are not complied with. 

Is not this insensible and repugnant? Is not the proposition 


1 Mr. Justice Williams, speaking of the 17th section, in Builey v. Sweeting, 9 C. B. 
N. 8. 843, 859. 
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that a contract exists, so that neither ean withdraw from it, and 
at the same time so that neither can enforce it, but so that either 
can enforce it if he can show that something else has happened, 
e.g. a written admission of the contract signed by the defend- 
aut, untenable in the nature of things? Is it not an anomaly to 
say that the law recognizes a right which it refuses to enforce ? 

The question can be immediately tested by considering whether 
a foreign Jaw ever enforces a right which the domestic law refuses 
to enforce; for, if it does, it can only do so on the ground that 
the existence of the right was recognized by that domestic law 
which refused to enforce it. 

In Le Roy y. Crowninshield! and Townsend vy. Tennison? con- 
tracts were enforced in jurisdictions where the statute of limi- 
tations had not barred the remedy, though the remedy was gone 
by the law of the place where the contract was made. And 
though Mr. Justice Story in the former case was of opinion (p. 171) 
that *in common law a right always supposes some mode by 
which it can be enfgrced,” and though he says (p. 172), * Iam not 
aware that in any ast legal sense a right can be said to subsist 


upon a contract where the law has taken away all the power of 
enforcing its obligation by any remedy,” he held the contrary in 


that case ; and in his work on the * Conflict of Laws” ($$ 579 and 
580) he seems to maintain that the actual decision was sound on 
principle as well as settled by authority. 

And that the domestic law recognizes the existence of the debt 
in such cases is shown by the decisions that an executor can retain 
for a debt due him, though it is more than six years old ;* and 
that a creditor can appropriate remittance from his debtor to a 
debt barred by the statute;* and by the construction given to 
the 4th section of the same statute’ in the decisions of Lerouz v. 
Brown and Haynes v. Nice. In Leroux v. Brown,’ the 4th section 
was construed to apply to the procedure. In that case a verbal 
contract not to be performed within a year was made in France ; 
confessedly a valid contract in that country, and by comity good 
in England; but it was held that it could not be enforced in Eng- 
jand, unless the provisions of the 4th section were complied with. 
Though, in the cases of Carrington v. Roots® and Reade v. Lambe, 


1 2Mason,C.C.151. 9 How. 407. 3 Stahischmidt v. Lett, 1 Sm. & G. 415. 
4 Mills v. Fowlkes, 5 Bing. N. C. 465. 5 12 C. B. 801. 
7 6 Exch. 180. 6 2M.& W. 248. 
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the judges had expressed themselves very strongly to the effect 
that the section, in taking away all remedy, invalidated the sub- 
stance of the contract, and though Baron Parke in the former case 
said, ‘I think the right interpretation of that section is this, that 
an agreement which cannot be enforced on either side .is as a con- 
tract void altogether,” yet, in giving his decision in Lerouz v. 
Brown, Jervis, C. J., said, “1 am of opinion that the 4th section 
applies not to the solemnities of a contract, but to the procedure ;”” 
“the statute contemplated that the agreement might be good, 
though not capable of being enforced ;” and he distinctly disap- 
proved of the above dicta in these words: * It is sufficient to say 
that the attention of the learned judges by whom those cases were 
decided was not invited to the particular point now in question.” 
This decision, though animadverted on by Willes, J., was followed 
in Gibson v. Holland! and in Williams v. Wheeler? 

Haynes vy. Nice* is to the same effect. In that case the defend- 
ant had verbally promised to pay for the board, past and future, 
of another. Action was brought on the latter promise, it being 
admitted that on the former promise no action could be brought 
under ¢. 105, § 1, of the Massachusetts General Statutes, which is 
a re-enactment of the 4th section of the English statute of frauds. 
The defendant contended that the promise sued on had been 
partially performed by certain payments which he had made to 
the plaintiff; but the plaintiff contended that it had not been, as 
these payments, being general and not appropriated by the debtor, 
had been properly appropriated by the plaintiff towards the sat- 
isfaction of the defendant’s liability on the promise, from which 
the effect of the statute had not been removed; and the court 
held that such appropriation was legal, because * the statute of 
frauds does not make the oral promise to pay the debt of 
another unlawful, or prohibit its performance, but only prevents 
the maintenance of an action upon it.” (Gray, J., p. 331.) 

It is not, then, inconsistent to say that a right exists on a 
contract, though the law which recognizes that right will not 
enforce it. Were it inconsistent, yet the existence of the con- 
tract would not be an anomaly, as explained by the procedure 
construction of the 17th section of the statute of frauds. The 
contract in such a case exists, the parties are bound, and the con- 


1L. R.1C. P. 1. 28C. B.w. s. 299, 316. 3 100 Mass. 329. 
VOL. IX. 30 
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tract is enforceable, not absolutely, but on condition that some- 
thing else happens; the remedy is not altogether barred, it is 
not barred in perpetuity: the law recognizes the possibility of 
this something «'se happening, the possibility of the condition 
being performed ; the law might recognize the absolute existence 
of a right which might become actionable, and hence is sub modo 
actionable, though it would not the existence of a right whicb 
could never become actionable. , 

The construction, then, adopted by the first, second, and third 
propositions is, so far as its effect on the contract goes, a tenable 
one. How the other propositions bear upon it remains to be 
considered. 

The section, according to this construction, has the effect of 
taking away from a valid contract all right of action on that 
contract, leaving the substance of the contract unimpaired. 
The effect of the section is to make the contract incapable of 
being directly enforced by action ; if it cannot be directly, it can- 
not be indirectly enforced. The case of Carrington v. Roots} 
is express to the point that a contract cannot be indirectly, if it 
cannot be directly, enforced.2 That was an action of trespass for 
taking away the plaintiff’s cart; the defendant justified that it 
was on his (defendant’s) close, and he only removed it, &c.; to 
which the plaintiff replied that he brought the cart on the close 
of the defendant to carry off the standing grass which the de- 
fendant had verbally sold to him; this was held to be a contract 
for an interest in land within the 4th section of the statute of 
frauds, which declares that * no action shall be brought whereby 
to charge any one” on such a contract, * unless there shall be a 
note in writing,” ‘signed by the party to be charged.” The 
court held that the replication could not stand; that parties 
could not thus indirectly enforce contracts which by the terms 
of the statute were not capable of direct enforcement. 

Though the verbal agreement cannot pass the title to the goods 
sold, and though the title cannot be held to pass till the statute is 
satisfied, till the contract becomes directly actionable, yet, since to 
hold that the title passes, not when the parties intended it should 
pass, but when the statute is satisfied, would do the greatest vio- 
lence to their intention, to carry out that intention the satisfac- 


12M. & W. 248. 2 See clso Taylor v. Wakefield, 6 E. & B. 765. 
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tion of the statute would relate back to the verbal agreement ; 
i.e., by a fiction of law the contract becomes actionable (between 
the parties) when they intended it should, ie., at the time of the 
creation of the verbal agreement, not when (because of an arbi- 
trary rule of law) it does in fact become so; viz., af the time 
of the satisfaction of the statute. So that the sixth proposition, 
that such a loss does fall on the vendee, simply adds to the pro- 
cedure construction, as explained by Mr. Justice Williams in 
Bailey y. Sweeting, the fiction of relation. But this fiction of 
relation could not be adduced to supply a satisfaction before 
action brought; that must exist before the writ is sued out, by 
the very terms of the section, which, according to this construction, 
forbid the maintenance of an action on such contracts unless the 
statute is satisfied. Hence the fourth proposition, that a satis- 
faction of the statute after action brought will not obviate the 
effect of the statute on the contract in that action, is not at vari- 
ance with the procedure construction. 

The fifth proposition, that the defence of the statute should be 
taken under the general issue, and that a special plea setting it 
up is bad, is of course inconsistent with this construction ; for, if 
the effect of the section is to take away a right of action from a 
valid contract in the absence of all four formalities, the fact that 
no formality had been observed would have to be specially 
pleaded by the defendant, as the statute of limitations has to 
be specially pleaded to prevent a recovery for a six-years-old 
debt. 

It appears, then, that the correctness of the procedure con- 
struction, as well as that of the construction advanced by Mr. 
Browne, is confronted by a rule of law well settled by the cases. 

It remains to show that the six propositions are, as they have 
been stated to be, well settled on authority. 

The first proposition is that if one promise is evidenced by a 
memorandum in writing, though the counter promise, its consid- 
eration, is not, the statute is satisfied, and the promise so evi- 
denced is binding. This was early settled in England by the 
case of Allen vy. Bennett! The real difficulty, that in such a case 
the promise evidenced cannot be binding for want of a considera- 
tion, the other promise, its consideration, being by the terms of fhe 


1 3 Taunt. 169. 
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statute void, was well put by the counsel, and met in the follow- 
ing manner: * The fact was the same in the cases of Egerton v. 
Matthews and Champion y. Plummer, and the objection was 
never taken in either of those cases; but the whole of the case 
supposes that the plaintiff has agreed. Suppose that he has not 
contracted by writing, he has by parol, and he is bound in honor ; 
and it has never yet been decided that an obligation in honor 
would not be a good consideration.” In the case of Egerton vy. 
Matthews, as the court said, the point was not taken; the court 
decided that “parties to be charged” means the defendant or 
defendants in one action. Champion v. Plummer was a nisi 
prius case, where no notice at all was taken of the point. The 
authority relied on was not very conclusive ; the reason less so, 
viz., that it had never been decided that an obligation in honor 
would not be a good consideration. The case, however, though 
often lamented,? has never been questioned in England, but on 
the contrary it has been universally followed.’ In view of author- 
ities to be noticed hereafter, the decision would undoubtedly now 
be explained, as it ought to have been then by the procedure con- 
struction. 

The grounds of this decision have been given at length to show 
the way in which the point was treated by the judges. This is 
a fair specimen of the leading cases on the effect of the 17th 
section. 

This proposition might be considered as indisputably settled 
on this side of the Atlantic as well, were it not for a recent New 
York case, that of Justice v. Lang,* where the point was made, 
and it was hekl, two judges to one, that a memorandum promising 
to deliver so many rifles at such a rate, signed by the contractor, 
was not a valid and binding promise for want of a consideration, 
i.e., for want of a binding promise to pay; the promise to pay 
being by word of mouth only. The case was carried up to the 
Court of Appeals ;° and the decision was reversed, seven judges 
to one, and a new trial granted. Exceptions were taken at the 
second trial on other points, and argued before the newly con- 


1 See, contra, Laythoarp v. Bryant, 2 Bing. N. C. 755. 
"2 See Lord Redesdale in Laurenson v. Butler, 1 Sch. & Lef. 13; and Kent in Clason 
vy. Bailey, 14 Johnson, 448. 
3 See cases cited Leake, p. 150, n. b, and Browne, § 365, n. 2, n. 4. 
4 2 Rob. N. Y. 833. 5 42. N. Y. 555. 
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stituted New York Court of Appeals, where the judges said 
that they could not understand the decision in the 42 New York, 
but, as the point was not before them, that they would not over- 
rule that case. This may perhaps be said to be an open ques- 
tion in New York; the English doctrine seems to have been 
adopted in all other jurisdictions. , 

The third proposition is that a letter to a third person may be a 
sufficient memorandum to satisfy the statute.! 

This proposition was established by the case of Gibson v. Hol- 
land2 In that case the vendor brought an action for the non- 
acceptance of a horse sold to the defendant ; the only memorandum 
of the contract being contained in letters from the defendant to 
his agent, who bought the horse for him, it was objected, on the 
part of the defendant, that the statute had not been satisfied ; 
but the Court of Common Pleas decided that it had been. 

The authorities for the second proposition, that, after the for- 
mation of a contract good at common law, neither party can 
withdraw, but that a memorandum repudiating the bargain, 
signed by the defendant, will bind him, are the cases of Bailey 
y. Sweeting,? Wilkinson vy. Evans,t Buxton Rust® In Bailey 
v. Sweeting, the defendant verbally bought some glasses to be 
paid for on delivery by the carrier. The glasses were damaged 
in transit, and the vendee refused to take them, but subsequently 
wrote to the plaintiff a note, reciting the verbal agreement, and 
repeating his former repudiation of the contract ; this note was 
held a good satisfaction of the statute. In Buxton v. Rust, after 
the vendee had repudiated the verbal agreement, the vendor 
wrote to him and asked him if the terms set out in the letter 
were not the ones verbally agreed on; the vendee wrote back, 
Yes, but you know I repudiated that contract. This was held 
a good satisfaction of the statute as to that verbal agreement, so as 
to make it binding on the vendee. And this decision was affirmed 
in the Exchequer Chamber. 

The fourth proposition was established in England by the case 
of Bill vy. Bament. In this case, after action was brought on a 

1 In New York the statute is re-enacted, every ‘‘ contract, &c., shall be void unless, 
&e., a note, &e., signed by the parties.” 

2L.R.1C.P. 1. See also Peabody v. Speyers, 56 N. Y. 230; Argus Co. v. Mayor 
of Albany, 55 N. Y. 495; Tufts v. Plymouth Mining Co. 14 Allen, 107. 


39C. s. 843. 4 L. R.1C. P. 407. 
5 L. R. 7 Exch. 1, in Exch. Chamber, L. R. 7 Exch. 279. 


450 EFFECT OF THE SEVENTEENTH SECTION 


verbal contract for the sale of goods, a memorandum, otherwise 
a good satisfaction of the statute, was made, and was held by 
Baron Parke and the rest of the Court not to remove the effect 
of the statute on the contract in that action. This case was con- 
sidered an anomaly by Willes, J., in Gibson v. Holland; and 
before its decision a dictum was made by Maule, J., in Frecker vy. 
Tomlinson,' to the contrary. The case is, however, undoubted 
authority. In the case of Tisdale vy. Harris,? the same point was 
decided as to part payment made after action brought, Shaw, C. J., 
giving the decision. And the writer has been informed on re- 
liable authority that the same point has been affirmed by the 
Supreme Court of Ohio, in a_case not yet reported. 

The rule of pleading is clearly settled on authority ; the case 
of Anonymous, and the decision of. Yates, J., in Williams v. 
Leper, holding explicitly that under the general issue it can be 
shown that the statute has not been complied with ; and in Leaf 
v. Tutton,® where the only question before the court was whether 
a special plea of the statute was or was not bad for argumenta- 
tiveness, it was expressly decided that it was, and that the gen- 
eral issue was the only way of pleading the statute. In equity 
the. bill is demurrable if it appears on its face that the statute is 
not satisfied, but not if it does not appear either to be or not to 
be satisfied.® 

But whether the common-law rule of pleading is not really 
an anomaly generated by the disfavor with which the judges’ 
received the statute of frauds, is a question worthy of con- 
sideration. The reasons given by the court in the first case? 
in which the rule was laid down, lend color to such a sug- 
gestion. ‘ When the thing is originally made by act of Parlia- 
ment and required to be in writing, it must be pleaded with all 
the circumstances required by the act, as in the case of a will of 
land it must be alleged to have been made in writing ; but where 
an act makes writing necessary to a matter where it was not so 
at common law, as where a lease for a longer term than three 
years is required to be in writing by the statute of frauds, it is 
not necessary to plead the thing to be in writing, though it must 


11M. & Gr. 772. 2 20 Pick. 9. 8 2 Salk. 519. 
4 3 Burr. 1890. 510 M. & W. 393. 

6 Wood v. Midgeley, 5 De G., M. & G. 41. 

7 Anonymous, 2 Salk. 519. 
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be proved to be so in evidence.” Such a distinction cannot be 
tenable on principles of pleading, which deny the admissibility 
of evidence of the happening of any issuable fact, which has not 
been alleged in the pleadings to have happened ; and that the 
fact that the “ thing was in writing ”’ is an issuable fact, itself to 
be proved, is shown by the facts that it has to be alleged in case 
of wills (and matter of evidence need never be alleged ), and that 
“it must be proved to be so in evidence” in place of, it must be 
proved by such written evidence. As the pleading of the sec- 
tion is now almost always regulated by statute, the proposition, 
if not an anomaly, is not of great importance in determining the 
effect of the section. 

The sixth proposition cannot be said to have been definitively 
established. The decision of Bailey v. Sweeting, to be sure, 
involved that rule of law; but as the point, though taken by 
counsel in the argument, was not noticed by the court in the 
decision, it cannot be cited as a conclusive decision to that effect. 
The decision involved it, because the vendee had to pay the full 
price for the goods sold, though part had been injured between 
the verbal agreement and the satisfaction of the statute. The 
case of Vincent vy. Germond ‘would seem to be a like decision ; 
in that case four oxen were verbally sold, and, by the terms of the 
contract of sale, were to remain with vendor at the risk of the ven- 
dee till they were taken away by him; while they were in the ven- 
dor’s possession at the risk of the vendee, one died; the vendee 
took away the other three, and refused to pay for the fourth, on 
the ground that the statute had not been satisfied before his 
death. The court held that he must pay for all four, not, how- 
ever, on the ground that the satisfaction of the statute related 
back to the verbal agreement, but on the ground that the sub- 
sequent removal of the three was sufficient evidence to warrant 
the jury in holding that there had been an actual receipt of the 
four when the contract was made, and that the vendor conse- 
quently held as bailee for the vendee. (See the case of Seymour 
vy. Davis? that such was the decision of this case, and that the 
construction put upon it by Mr. Browne, § 559, is not the true 
one.) In the decision of Felthouse v. Bindley, Willes and Keating, 
JJ., p. 877, intimated that such a fiction of relation would apply ; 


1 11 Johnson, 283. 2 2 Sandford, 239, 248. 
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and analogous cases of the application of this fiction are found in 
cases where deeds delivered subsequently to a contract for the 
sale of lands relate back to make valid all dispositions of the land 
made by the grantee between the sale and the execution of the 
deed! 

It appears, then, from an examination of the cases that in Eng- 
land, that of the first six propositions, the fourth has been termed 
anomalous, and that there is good reason for giving the same 
character to the fifth, but that all the others are firmly estab- 
lished. 

According to the English law, then, Mr. Smith’s explanation 
of the 17th section is untenable; the first (Allen v. Bennett), 
the second (Bailey v. Sweeting, Buxton v. Rust), and the 
third (Gibson vy. Holland) propositions being antagonistic to it. 
The adoption of Mr. Browne’s construction requires that Bell v. 
Bament should be considered an isolated case ;? while, if the pro- 
cedure construction is adopted, the rule of pleading settled by 
the English cases is an anomaly. Between these two last con- 
structions, then, the question is an open one in England. 

In America, on the other hand, the question as to all three con- 
structions is an open one. One only of the first three proposi- 
tions (and these were the ones which really settled the question 
against Mr. Smith in England) has arisen on this side of the 
Atlantic. That one is the third; and on that proposition 
the American authorities are in some conflict. And though the 
weight of authority is unquestionably in favor of following Allen 
v. Bennett and Justice v. Lang, yet the very judges who so 
decide, seem not to be aware of the consequences of that deci- 
sion; for the same judges hold the 17th section to be part of the 
lex loci (Denny v. Williams), and declare that till the statute is 
satisfied the agreement is no contract at all (see Marsh v. Hyde*), 
and in no case in America, known to the writer, has a judge 
explicitly put forward the procedure construction, or that of Mr. 


1 Jackson v. Beel, 1 Johnson Ch. 81; Viner’s Ab. Relation, E 6; and, in the case 
of the enrolment of bargain and sale deeds under 27 Hen. VIII. ¢. 16, Br. Faits Enrol. 
9; Comyns’s Digest, Bargain and Sale, B 9, p. 202. _ 

2 The value of the rule adopted in this case is questionable, as it merely makes 
it necessary for the plaintiff to bring a new action, and really affects only the liability 
for costs in the first. — Eps. 

3 Justice v. Lang, 42 N. Y. 585; Justice vgLang, 2 Rob. 333; Justice v. Lang, 52 
N. Y. Allen J. 323, 825. 

4 42 N. Y. 635. 5 3 Gray, 831, 333. 
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Browne. In this conflict of authority, an examination of the 
three constructions on principle becomes necessary. 

I. In which of the three ways does the phraseology of the 
section lead one to suppose that the legislature intended that 
the contract should be affected ? 

“ No contract shall be allowed to be good” may mean either 
no contract shall be valid, or no contract shall be allowed to be 
good at nisi prius, no contract shall be actionable. It is, how- 
ever, hard to understand how the words, ** no contract shall be 
allowed to be good,” ** except the buyer shall accept part of the 
goods,” or “give something in earnest,” “ or in part payment,” 
or “that some note” **be made and signed,” can be interpreted to 
mean no contract shall be actionable, unless proved by the facts 
that part of the goods have been received and accepted, or that 
part payment has been made, or by evidence of the contract in 
writing. Whether “ signed by the parties to be charged ” means 
parties defendants to be charged in that action, contemplating 
more than one, or parties to be charged in any action, both 
plaintiff and defendant, is material in a choice between the pro- 
cedure and Mr. Browne’s constructions on the one hand, and 
that of Mr. Smith on the other; for Mr. Smith’s construction is 
tenable only if the memorandum, which removes the effect, has 
to be signed by both plaintiff and defendant. 

Mr. Browne, § 115, n., maintains that the last of the three 
interpretations of the words, “no contract shall be allowed 
to be good,” is the correct one, on the ground that ‘ there seems 
to be no reason to attribute” “ to this phraseology any force, or 
draw from it any inferences, different from those which attend the 
construction of the phraseology of the 4th section, ‘ no action shall 
be brought,’ ” and on the ground * that the remaining portions of 
the two sections being very similar, and the policy of the two 
being very clearly the same, we should not be justified in laying 
much stress upon the change of phraseology.” And see § 365, 
to the same effect. But this argument proceeds on the assump- 
tion that the 4th section is to be construed as mere matter of 
evidence. This assumption is, with submission, erroneous, but 
the true construction of that section is, it is conceived, that it 
lays down a rule of procedure as Mr. Justice Williams explained 
the 17th section to do in Bailey v. Sweeting, and as Mr. Justice 
Gray, in Haynes y. Nice, explained the analogous one in Massa- 
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chusetts to do. Consequently this argument can be adduced in 
favor of the procedure construction, and in favor of that alone. 

The change of phraseology, it might well be contended, is 
significant, since there is a like change in the other similar parts 
of the two sections. Not only do we find in place of the words 
of the 4th section, * no action shall be brought,” * no contract 
shall be allowed to be good” in the 17th section ; but in place of 
* signed by the party,” we have “signed by the parties.” Now, 
inasmuch as the effect of invalidity could not have been removed 
by a non-mutual formality, the fact of the change in phraseology 
from party to parties, i. e. from a non-mutual in the 4th to a 
mutual formality, in other respects the same, in the 17th, is 
significant of a studied choice of words in the change from * no 
action shall be brought” to * no contract shall be allowed to be 
good;” and we should perhaps be justified in concluding that 
the effect of the two sections, like their phraseology, was 
intended to be in contrast.! 

II. Next after an interpretation of the phraseology, a consider- 
ation of the three constructions with reference to the policy of 
the statute, alone remains. Which construction best remedies the 
evils aimed at by the legislature, and at the same time escapes 
inflicting others, which, but for the statute, would never have 
arisen ? 

The evils aimed at were “ the prevention of many fraudulent 
practices which are commonly endeavored to be upheld by per- 
jury and the subornation of perjury.” 

Mr. Smith’s construction is the most simple, and it has a 
scientific consistency, which is lacking somewhat, perhaps, in the 
others ; and in this respect, as well as in others, that according 
to it, the mutual character of contracts is not lost, while it is by 
the other two constructions. But the frauds would be as well 
prevented by the procedure construction, and that with very 
many less evil results than would attend an enforcement of 
Mr. Smith’s construction. In both, no title passes (as to third 
persons), till the acts of deliberation which the legislature 


1 The wording of the Massachusetts statute is singularly perplexing: first we 
have “no contract shall be good or valid,’’— phraseology clearly indicating Mr. 
Smith’s construction ; but secondly we have “signed by the party,” — phraseology 
consistent with the procedure construction or the evidence construction alone. — 
Mass. Gen. Sts. 105, § 5. 7 

2 Preamble to Statute of Frauds, 29 Car. IL. ¢. 3, § 1. 
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thought wise to require are observed, and no action can be 
maintained till then; the principal differences between the two 
constructions are, that if a party do perform those acts unwit- 
tingly (either after a repudiation or in a letter which it was not 
intended the other should see), or if one observe them, though 
the other does not, the statute is satisfied on the procedure, but 
not on Mr. Smith's construction. It is unquestionable that in 
such cases the objects aimed at are attained ; such observation of 
the formalities shows that no fraud is * being endeavored to be 
upheld by perjury,” as conclusively as their observation does in 
those cases in which by either construction the statute is satis- 
fied. Yet, according to Mr. Smith’s construction, in such cages a 
contractor could refuse to carry out the contract, thus clearly 
proved to have been made by him, and so use the statute to 
commit a fraud. 

Though Mr. Browne’s construction would remedy those evils, 
which Mr. Smith’s construction would not, it would inflict 
others, which but for the statute would never arise, and must 
consequently, so far as convenience goes, be considered a less 
desirable construction than either of the other two. In a 
contract for the sale of goods, when the statute has not been 
satisfied, according to Mr. Browne’s construction of the 17th 
section, it depends on a future event whether or not it can be 
proved that the title passed when the contract was made ; this 
future event is the creation or non-creation of the additional 
evidence of this former contract required by the section to prove 
such a contract. If the evidence is made, it can be used to prove 
that by the contract the title to the goods passed when the con- 
tract was made. If, for instance, a vendor should consign goods 
to the vendee, which had been verbally sold without one of the 
other three formalities having happened, and those goods should 
be injured in transit, the consignor could recover for that loss 
before the statute was satisfied, because the carrier could not 
prove that the title had passed out of the consignor; after a 
satisfaction of the statute the consignee could prove that he 
owned the goods at the time of the loss, and he also could 
recover for the same loss; the judgment against the carrier by 
the consignor being inadmissible, because res inter alios acta, in 
the second suit. Take another example: let us suppose that 
after a verbal contract of sale, unattended by any of the three 
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formalities which take the place of a note in writing, the vendor 
sells and delivers the same chattel to a second vendee, who takes 
possession of it, and that the first vendee then sues the second 
for a conversion of the chattel. According to Mr. Browne’s 
construction, as a matter of fact, the title passed to the first 
vendee by the verbal agreement ; but it cannot be proved that it 
passed for want of the evidence required by the 17th section. It 
is absolutely within the power of the vendor to make the 
requisite evidence, and so allow the first vendee to prove that 
the goods were his, or, by not making that evidence, prevent the 
first vendee from recovering. 

These examples show that according to this construction the 
rights of a person, a stranger to the contract, as to goods ver- 
bally sold, would depend upon the caprice of one or both of the 
parties to the contract. And there is no escape from this atro- 
cious proposition, if Mr. Browne’s construction is adopted. For 
according to it the requisites of the statute are mere matter of 
evidence; and there is no rule of law by which that evidence 
would not be admissible, if the rights of third persons were 
involved, as well as when a dispute arose as to the rights of the 
parties to the contract: and, if admissible, there is no rule of law 
which would prevent the use of that evidence to prove that the 
title to the goods did pass as against a stranger to the contract, 
who had acquired rights to the chattel between the formation of 
the verbal agreement and the satisfaction of the statute. 

3ut the procedure construction is not attended by this fatal 
objection. According to that construction, the title does not pass 
as matter of fact when the verbal agreement is made, but only 
when the statute is satisfied, when the contract becomes directly 
actionable. It is by a fiction of law (by making the satisfaction 
of the statute relate back to the verbal agreement) io carry out 
the intention of the parties, that the title is made to pass at the 
date of the verbal agreement. As this is effected only by a fiction, 
and as a fiction can never be adduced to prejudice the rights of 
third persons! when the rights of such persons are in question, 
the title passes only when the statute is satisfied, and conse- 
quently as satisfaction of the statute made subsequently to a 
verbal agreement cannot be used to affect the intervening 
rights of third persons. 


1 Covk v. Tullis, 18 Wall. 382. 
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With submission, then, the 17th section, construed to lay down 
a rule of procedure,’ effects the objects aimed at by the legisla- 
ture much better, and with fewer evil results, than that section 
would, if either Mr. Browne’s or Mr. Smith's construction of it 
were adopted. 

What, then, is the conclusion reached by this consideration of 
the three constructions on authority, interpretation, and the 
policy of the statute ? 

It can be fairly said that by authority Mr. Smith’s construction 
has been absolutely rejected so far as the English courts are con- 
cerned, and that either the procedure or Mr. Browne’s construc- 
tion has been adopted in that country ; but which of these two 
is an open question ; for the adoption of the latter involves the 
rejection of Bill v. Bament, while the adoption of the former 
requires that the rule of pleading the statute should be considered 
an anomaly. In America, though the weight of authority is 
strongly in favor of the English decisions, there is enough 
authority for Mr. Smith’s construction to make the question as 
to all these an open one. 

Secondly, a fair interpretation of the phraseology demands, it 
is submitted, the adoption of the procedure construction or of 
that of Mr. Smith, and rejects the construction advanced by Mr. 
Browne. 

And finally, so far as the policy of the statute is concerned, 
the procedure construction is, with submission, pre-eminently the 
correct one. 

And it would hardly be denied this consideration outweighs 
any argument, for Mr. Smith’s construction, derived from the 
somewhat ambiguous phraseology of the 17th section considered 
alone and in connection with that of the 4th section, and any 
argument for Mr. Browne, derived from the rule of pleading. 

In conclusion, then, it is submitted that the effect of the 17th 
section of the English statute of frauds is to take away from a valid 
contract all remedy, while its provisions are not complied with ; 
but that its effect is not to invalidate the substantive part of the 
contract, and hence, 1. That the section is part of the ler fori. 
(Denny v. Williams, semble, contra.) 2. That as to third parties 
its effect is to prevent the title to the goods verbally sold passing, 


1 Mr. Justice Williams, in Bailey v. Sweeting, 
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or any other indirect as well as direst enforcement of the con- 
tract, while its provisions are not complied with, so far as the 
rights of persons not parties to the contract are concerned. 
(Felthouse vy. Bindley, semble; Stockdale y. Dunlop, semble ; 
Carrington v. Roots.) That its effect is to leave the formation 
of the contract and all ensuing rights, except the right of action, 
as at common law. (Marsh vy. Hyde, semble ; Bloxsome vy. Wil- 
Lams, semble ; Denny v. Williams, semble, contra.) Consequently, 
53. When made, the contract can be dissolved only as at common 
law, though the statute is not satisfied, .e., though the contract 
is not actionable. (Buzton v. Rust, Bailey vy. Sweeting, Wilkinson 
v. Evans.) 4. Consequently the contract can be enforced against 
the signer of a memorandum of a verbal agreement, though it 
could not be enforced against the other party to the contract, 
because he had not made a written admission of it. (Allen v. 
Bennett ; Justice v. Lang ;} Justice v. Lang ;* Justice v. Lang? 
contra.) 5. Consequently, when a memorandum is made, the con- 
tract becomes immediately actionable, without the communica- 
tion of that fact to the other party. (Gibson vy. Holland.) 6. 
That its effect is not to destroy the intention of the parties, and 
consequently, when the satisfaction takes place after the forma- 
tion of the verbal agreement, it relates back (between the parties) 
to that agreement (Felthouse v. Bindley, semble), so that, if the 
goods are in the mean time injured, the loss would fall on the 
vendee as between vendor and vendee (Bailey vy. Sweeting). 9. 
But this being by a fiction, if the loss was occasioned by a third 
person, the right of action for that loss would be in the vendor, 
because the title does not actually pass till the statute is satisfied. 
(Morgan vy. Sykes; Stockdale v. Dunlop, semble ; Felthouse v. 
Dindley, semble.) 10. That, asa non-compliance with the statute 
takes away a right’ of action, so a compliance with the statute 
alone can give a right of action, and must therefore take place 
before action brought. (Bill v. Bament, Tisdale vy. Harris.) And, 
11. That, if the satisfaction takes place on Sunday, it is void, and 
the contract is still not actionable. (Beaumont v. Brengeri, sem- 
ble.) 12. That the statute should be specially pleaded by the 
defendant. (Middlesex Co. v. Osgood5 Libby v. Downey.) 


1 42 N. Y. 535. 2 2 Rob. 333. 8 52 N. Y. 825. 
4 Mass. Gen. St. s. c. 129, § 20, ace. Leaf'v. Tutton, contra, 
5 4 Gray, 447. § 6 Allen, 299. 
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THE CRIMINAL PRACTICE OF SAXONY.! 


Tue jurisprudence and practice of Saxony are reputed to be the 
most scientific and complete in the German States ; with lawyers, 
however, rather than laymen, who have been heard to complain 
of its costs and delays. All proceedings were formerly carried 
on in writing and in private; but in the year 1856 the criminal 
courts were opened to the public, and the examination of wit- 
nesses made oral, and in 1868 the institution of the jury was intro- 
duced in criminal cases. In civil cases none of these changes have 
been made. As will be seen, its introduction is far from transform- 
ing the courts where it is in use after our own model. It has been 
referred to in the debates of the German Legislature as produc- 
tive of immense benefit; on the other hand, of the two innova- 
tions, publicity and oral examinations are rated much the highest 
by members of the profession. Probably the difference is between 
the political and professional view. 

Saxony is a small country of itself; but the changes and pres- 
ent condition of its laws represent faithfully enough the gradual 
democratization which is going on in Europe, and already ex- 
tending into Russia and down the course of the Danube, is slowly 
but constantly bringing new regions, languages and nations within 
the reach of western civilization. 

Among the first things which the Germans thought it neces- 
sary to do, in order to be one people, was to have the same laws. 
The criminal code was first enacted and went into operation 
throughout the empire in 1871. The preparation of the general 
civil code has presented more difficulties ; and, although an im- 
mense amount of work has been expended on it, it is not yet, 
but is soon expected to be, enacted. Saxony alone of the German 
States possesses a civil code of law, which was independently 
adopted in 1863-1865, before her absorption into the empire. 


! The following article is the result of some months’ attendance, off and on, upon 
the criminal courts of Dresden, Saxony, partly to observe the proceedings and partly 
to learn the language. ‘The writer’s attention was directed not so much towards a 
scientific appreciation of the law as to the practice, with the view of noting such 
fruits as might be of value in our own practice, or furnish valuable suggestions. 
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A little book which can be had for twenty-five cents contains 
the whole criminal law of Germany. It is expressed, and, when 
necessary, definitions are made in plain, intelligible language, 
and conveniently arranged. The proceedings, even in news- 
paper reports, refer to the chapter and paragraph under which 
they are instituted. It is not to be supposed that the technical 
phrases convey the same meaning to all minds, or make the 
peasant comprehend the laws under which he lives as well as a 
judge. But it is a great deal nearer to it than where the law 
has to be hunted out of the whole statute-book and a thousand 
volumes of reports. The general intelligibility and expedition 
of the proceedings, where reference is made to the state of the 
law, are in strong contrast to the frequent cumbrousness of our 
own, and let a stronger light into these sacred mysteries. 

Offences are submitted, according to magnitude, to, 1st, the 
police, — public not admitted; 2d, to a court, without jury, of 
seven members, three of whom are lawyers, with permanent ap- 
pointments, and four laymen, who serve for one year, and are 
appointed by the presiding judge of the court above; 3d, to 
a court of three members, sitting with a jury. Cases of much 
importance come before this court. In the country small offences 
are brought before a single judge. 

Provision is made for appeals in law questions to the highest 
court of cassation, but not for trial by jury in all cases. The 
right is freely exercised, as it ought to be in cases of scandalous 
or immoral character, of excluding the general public. The 
prosecution is represented rather than conducted by a state’s- 
attorney, usually in the course of promotion to a judgeship. 
Counsel is allowed the defendant, and is even assigned and 
paid for; but, as the defendant is confined in the dock, there is 
little opportunity for conference during the trial. 

Witnesses are sworn with great formality; the oath being 
recited by the judge, and repeated clause by clause by each 
witness. The prosecutions for perjury are, notwithstanding, 
out of all proportion more numerous than with us; proceeding, 
however, it is fair to say, mostly from money questions in civil 
cases. Witnesses are kept apart until called in to give evidence. 
The testimony is taken down and read out by the clerk, and 
these notes are officially part of the case. 

The jury of twelve are drawn out of a summoned panel of 
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thirty-six, of whom twenty-four must be present. The jury 
list is the whole body of tax-paying Citizens, less the somewhat 
numerous but legally determined exceptions, and is prepared 
by the district judge with the help of municipal officials and also 
exhibited for public examination. 

The trial] jury is made up out of the panel, and the government 
and defendant have an equal right of challenge out of the surplus 
over twelve ; for instance, if thirty answer to their names, each 
would have nine challenges. A juror may be rejected for cause, 
—relationship or manifest interest; but there is no examination 
into opinions nor provision for further summons after the panel 
is exhausted. In long trials it is the practice to seat, say, two 
by-jurors, who assist in making up the verdict, in case any of 
the twelve become unable to do so. The juries are respectable 
and trustworthy in appearance, evidently drawn from the upper 
and middle classes. The name, rank, residence and business 
of each are carefully read out. In general, their duties are well 
and carefully performed, with perhaps a leaning towards mercy. 

The court being thus constituted, the accusation piece is read. 
This must include a statement of the offence in the language of 
the statute ; but it is a very different thing from an indictment, 
and represents at the outset a different idea of criminal procedure. 
The prosecution is an act of authority and of responsible official 
duty; it is therefore made by law to depend upon an examina- 
tion of the whole case upon both sides. It presents the govern- 
ment theory of the case in ordinary language and including any 
facts in the life of the accused which may be thought to explain 
his acts. Besides the statement of the matter to be tried, it 
includes many others and is thus the occasion of a still wider 
deviation, in the next step, from that common-law practice which ° 
is the symbol at least of principles which centuries have instilled 
into the blood and brain of English-speaking people, so as to 
constitute their idea of the only social and political relations 
which they recognize as just: the defendant does not plead. The 
plea is no doubt, in nine cases out of ten, a favor of which the 
prisoner at the bar does not know the meaning, or derive any 
great satisfaction from; and yet its absence seems to call up at 
once the conception of a different government and society. 

Not even the apparent consent or adherence of the accused is 
asked to the proceedings of which he is the object; a pleasing 

VOL. IX. 31 
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antiquated fiction that he puts himself upon the country, ‘* which 
country you are,” embraces him. From the moment he stands 
charged with crime, he is visibly cut off from the social organiza- 
tion with no relation but that of force left between them. The 
trial thus proceeds without any issue in the common-law sense 
being made up, and commonly at first with the examination of 
the defendant. He is not sworn, but is cautioned to tell the 
truth, and may be compelled to answer questions. The exami- 
nation is conducted by the presiding judge from notes of prelimi- 
hary examinations ; and however courteously and fairly, and, in 
fact, because in the interest of public justice it is fairly conducted, 
it is apt in its progress to present the spectacle of the unequal 
struggle of an ignorant and untrained mind against one sharpened 
by habits of investigation, and so unavoidably comes into con- 
flict, not only with what we are in the habit of seeing, but also 
with those ideas of impartiality which we attach to the judicial 
office, when its rigorous observance is the last refuge of the un- 
fortunate. The active part here taken by the bench looks too 
much, in our eyes, as if that very justice, which sits to hold the 
balance, were taking sides against the weaker party, which is 
thus attacked in the only quarter where it can look for pro- 
tection. 

The appearance of the defendant on the stand is no longer a 
novelty with us. As he is not here sworn, and does not testify 
under the penalties of perjury, his position is easier. The right 
of compulsory examination does not therefore seem to carry with 
it the right of obliging him to tell the truth and to criminate 
himself. In principle it only claims the right of ascertaining 
what color can be put on inculpating circumstances. There is, 
however, a branch of inquiry which both in law, in the words 
of the statute, and in practice, is pursued further than with us, — 
the question of intention. This question the common law settles 
at the outset in the manner most unfavorable for the defendant, 
in the principle that he shall be held to intend the consequences 
of his acts. With his appearance as a witness it has become the 
subject of direct inquiry to himself alone; but the field thus 
opened has not obtained much recognition in the law. But 
intent having been here from time immemorial matter of inves- 
tigation, it plays a larger part in legislation, and is more spe- 
cifically inquired into, and distinctly submitted to the jury. 


WW 
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Subdivision of offences on this ground is carried farther than 
in common-law countries, and it also probably furnishes the 
oceasion for the * mitigating circumstances,” which appear so 
frequently, and to us so incomprehensibly in foreign verdicts. 
The examination of witnesses is likewise by the court. As they 
are, in its opinion, exhausted, counsel on either side put questions 
as they think proper, but not so as to take the lead in the exami- 
nation. In fact, they take on the same air of deference as may 
be seen with intelligent counsel in our own courts, where judge 
or juryman puts in a question. Witnesses for the defence belong 
also to the case in a sense unknown to our procedure, and are 
paid by the government under conditions. The order of the 
testimony is arranged, the witnesses called, and the case put in, 
as we say, by the court. 

In such an examination there is no question about the admis- 
sibility of evidence. When the court asks a question, it has 
decided that it is a proper one to ask. But there appears to be 
in no quarter any thought of those limitations which give us 
so much trouble. Any thing in the way of evidence that to the 
natural mind seems to be connected with the case is put in with- 
out objection ; and, although it goes here and there beyond what 
is allowed by our rules, it takes less rather than more time. But 
then the judge is likely to be a person of superior intelligence 
and capacity for business, without any interest in prolonging it. 
In the hands of opposing counsel the case might readily be very 
different. 

When the evidence is in, the issue is made up by giving to the 
jury one or more questions, following the words of the section or 
sections under which the defendant is complained of, and the 
complaint. They are prepared by the court, with the help of such 
suggestions as may be made by counsel. The law question, 
if there is one, may be carried up. They are accompanied ly 
such definitions of the statute and of the offence as appear 
proper, but without any formal charge, and especially without 
expression of opinion on the part of the court. 

The questions will read, for instance, as follows: Is the 
defendant guilty of murder, in that, at such a time and place, 
with the purpose of causing his death, and with malice afore- 
thought, he struck A. with a knife, of which blow A. died? Is 
the defendant guilty of manslaughter, in that he struck A. so 
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that he died? Is the defendant guilty of assault with intent, 
&c., in that, &e.? 

The arguments of counsel are addressed to the points thus 
presented. It is possible that the definiteness with which they 
are made may have a corresponding influence on the delibera- 
tions of the jury; it certainly seems to have on the efforts of 
counsel, which are very far from reaching the heights of 
oratory sometimes attained in our criminal courts. 

The answer of the jury to the questions submitted is, ‘ Yes,” 
or * No,” by more than seven votes. Unanimity is not required, 
and as it generally happens that the majority of a jury are of one 
way of thinking on the first ballot, it is to be presumed that the 
authors of this system were of the epinion of Talleyrand, that 
first impressions are honest. 

Sentences are in general, I should say, lighter than with us; 
mostly to hard labor, with loss of civil rights for a longer or 
shorter period. This entails supervision by the police. Capital 
punishment is practically abolished, though still on the statute- 
book for murder and high treason. 

There are few things in this procedure which lawyers of the 
common-law school would often care to adopt. The two systems 
are so radically distinct, they start from such different principles, 
and in the course of time have been thought out so consistently to 
the last detail that, in its proper place, every part possesses a 
value which would be wanting anywhere else. But of the two 
this one has been in operation longest, over a far greater variety 
of »eople in different stages of cultivation, to all of which it has 
proved its adaptation. Even if there is nothing to adopt, it does 
not prove that all the advantages are on our side. A comparison 
of the two, showing how similar results are obtained in different 
ways, and a gain in one direction makes up for a loss in another, 
ought to expand one’s legal horizon and help towards a really 
better comprehension of both. The extension of the power and 
functions of the court brings with it a corresponding diminution 
of those of counsel,-whose character and office is by no means 
the least important part of judicial procedure. The inferior 
opportunity to shine in the public view has its effect on the 
position of the whole legal profession, makes of it a soberer and 
more retired pursuit, on the level with other callings, and no 
more than they the stepping-stone of ambition. The conduct of 
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the case throws it less into the power of counsel to serve thei 
clients, and also far less to serve themselves. That promptness 
and adroitness which are only attained by long practice in public, 
the knowledge of human nature, both in its ordinary and 
intricate workings, which is not to be learned from books, and 
least of all from law-books, but which is the best part of his 
professional acquirements, for a lawyer practising in a common- 
law court have less field for their exercise, and are less regarded 
and developed. ‘The profession is a studious one, learned out of 
and pursued according to the books. No bullying of witnesses, 
no tyrannizing over the court, and above all no cross-examina- 
tion. This last consideration is one that must give us pause. 

The best way to tell a story is such an art that not much 
approach to it is to be expected from the ordinary run of wit- 
nesses. But telling a story is what the witness has to do, and 
the examination is for the purpose of aiding and guiding him in 
it. That is the best method which helps him best to set out the 
circumstance or event described, so that the hearer may get the 
clearest idea of the facts as they occurred. In many cases no 
recital can do this so well as a picture, or series of pictures, would 
dv; and the nearer it approaches to producing this effect, the 
better. Ina picture the strong points with their qualifications, the 
lights and shadows, — that is to say, the main facts and the less 
important ones, — are brought before the eye and the mind at the 
same moment ; and the impression produced is of a whole in which 
all the parts appear in their actual and proper relation. In our 
system of direct and cross examination, where the main facts 
which make for one side are put in first, and the qualifying 
circumstances are brought out afterwards, there is frequently 
such a distance of time between the two, and such a difference 
in the handling of the witness, that the proper connection is 
destroyed. The impression produced, where there is not an 
extraordinary power of recollection and combination, is dis- 
jointed and in piecemeal, and, even when nothing but the truth 
has been told, contradictory ; and the decision, instead of being 
reached by a harmonious comprehension of the whole, is obtained 
by weighing two statements against each other. Add to this 
that certain facts may be and constantly are unduly dwelt on, 
and distorted out of their natural significance, even against the 
effort of the witness, by the art of the examiner. Still further 
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then is this the case when neither party caring or daring to pres- 
ent the whole truth, but ouly what is for his own interest, it 
happens that what would be main features are left out, or a 
witness who knows the most, but knows too much, is not 
examined (as in the Sickles case). Cross-examination is un- 
doubtedly the most tremendous instrument ever invented for 
extracting the truth in difficult cases: it suits our independent 
and combative disposition so well, and has been so long in use, 
that nothing else could take its place. But the fact that it has 
not extended more widely indicates an artificial side. In hearing 
an examination as here conducted, it appeared to me that the 
jury got as fair an idea of the course of events as in our own 
courts. It was against all our rules, with abundant use of lead- 
ing questions and expression of opinion ; but it finished up every 
branch of the subject as it went along, so as to leave a distinct 
and complete impression. 

There is no question but that the public interest is sufficiently 
protected. But even on the part of the defendant it is not so 
poorly off as we are apt to suppose, or as it would be with the 
part assigned to the judge in our own courts. If he cannot, on 
the one hand, when he knows he has got the right counsel, enjoy 
the perfect confidence that he is going to be pulled through, 
“although they found the money in his boots,” on the other 
hand he is not such a victim when he has taken the wrong one. 
As things go, is not this quite as well? It is a perversion of 
justice, and a blot on its administration, when the issue of a case 
can be made to depend upon the strength of counsel. 

That this is notoriously the fact with us need not be urged. 
In this procedure the court sits to investigate the Whole case ; 
and the defendant may rely with reasonable confidence on the 
action of a court from which this is expected, and whose reputa- 
tion is interested in its performance. As a matter of fact, the 
administration of justice stands in the very highest repute. 

To enter on a still more general field, they are on the whole 
the best organization and procedure which most fitly perform the 
service required of them, and for which they were instituted. The 
objects for which courts are established may be said to be essen- 
tially the same in all civilized countries. They include not only 
the investigation of facts and discovery of truth, but also the 
exercise of powers conferred on them for the maintenance of 
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public order. But these powers will be found to vary in different 
countries according to their laws and custems, still more accord- 
ing to their traditions and that indefinable, intangible public 
opinion which sits as a tribunal over all authorities, and, further 
still, according to that national character and spirit whose organs 
they are. Strangers ought not to be too confident about their 
impressions ; but one seems to see that what is expected in 
Germany of courts is that justice shall be done. In contra- 
distinction to what is hereby meant to be understood, I should 
say that in our country the public demand is for fair-play, so 
that the parties may win it for themselves if they can. If the 
courts of the two countries exhibit themselves as discharging, and 
better qualified to discharge, these functions, each in its own 
place, they stand out as faithful creations and representations 
of different modes of thought, and of a different social and 
political life. No institutions are more dependent on the public 
confidence for successful working than courts of justice. This 
they may retain with even a moderate degree of desert, as long 
as they are in harmony with the rest, but would as certainly 
lose, if unsupported by them. 

By which reasoning we are brought to the conclusion that, 
whatever its defects, neither system could be replaced by the 
other, or seriously modified. Even the institution of the jury, 
from which the whole common-law practice is supposed to have 
proceeded, has been introduced without producing any appre- 
ciable effect, It is obliged to submit to other influences instead 
of controlling them, and this indicates the natural result of such 
attempts. The great changes which have lately been made 
among us in the law of evidence and in the position of married 
women have been generally approved and successful, not so 
much because they were in successful operation in other coun- 
tries as because we were prepared for them. There was a time, 
in a lower state of morals, when tlre old practice was safest and 
best. Valuable improvements are the slow result of national 
progress, and are to be looked for rather from internal develop- 
ment than importation from abroad. 

A word on the character of crimes. Juvenile offences have 
increased with the concentration of population in cities, and 
crimes of violence for a period after the war. Most noticeable 
is the small proportion of the latter. Even murders and burg- 
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laries have a secret and underhand character about them, often 
connected with adultery or some social derangement. Taken 
together, they indicate a less vigorous and sturdy life than is led 
in America. As an example: By the returns of police arrests 
in Dresden — 190,000 inhabitants — for September, 1874, the 
whole number is 1369, among which a great part are for viola- 
tions of city ordinances and minor offences, which would not 
come before the higher courts. Of the crimes of violence the 
figures are as follows: burglary, 23; simple larceny, 261; sim- 
ple assault and battery, 2; drunkenness, 20; and no others. 
There were in the same time five suicides. 
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Action. — See CovENAntT. 


ADEMPTION. 


1. For the purpose of raising the presumption that a legacy is ademed, it is 
not incumbent upon the person who alleges a satisfaction to show any thing more 
than that the testator, having given a legacy of a certain amount, afterwards in 
his lifetime gave the legatee a sum of money — the nature of the two gifts not 
being so different as to rebut the presumption. —See Hatt, V. C., in Leighton 
v. Leighton, L. R. 18 Eq. 458. . 

2. A testatrix bequeathed to M. ‘the sum of three thousand pounds invested 
in Indian security.” At the date of her will the testatrix held certain Indian 
securities, which were subsequently paid off, and the proceeds invested in other 
ways, so that at her death she had no Indian securities. Held, that the legacy 
was not ademed. — Mytton v. Mytton, L. R. 19 Eq. 30. 


ApvuLTEry. — See Divorce, 2. 
ALLOTMENT. — See Company, 2. 


ANCIENT LiGurt. 


Adding to the dimensions of ancient lights, or making new windows in close 
proximity to such lights, does not of itself deprive the owner of the easement of 
his right to an injunction restraining an obstruction to his ancient lights. 

In considering an injury to an ancient light, the court will consider to what 
purpose a room in which is the light may thereafter be used, as well as the purpose 
for which it is then being used. 

Where an action could be sustained for obstruction to ancient lights and 
considerable damages recovered, the court will generally grant an injunction 
restraining such obstruction. — See Aynsley v. Glover, L. R. 18 Eq. 544. 


ANNUITY. 


1. A testator charged two annuities upon the corpus of certain estates, but 
added a proviso that, if the surplus rents of said estates after paying certain 
charges should be insufficient to pay said annuities, then the first annuity should 
abate in favor of the second. eld, that said annuities were a charge upon the 
corpus of said estates, notwithstanding said proviso. — Pearson v. Helliwell, 
L. R. 18 Eq. 411. 

2. A testator bequeathed to his wife an annuity of £1000 per year, and directed 
his executors to sell such a part of the principal, if the interest should be insufficient, 
as would make up, including interest on property she might inherit, an annuity 
of the above amount. The testator’s father bequeathed said wife an annuity of 
£200, and declared that the same should be in addition to any income which she 
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might derive from any other source, and should not be taken into account in 
regard to any other income. The income of the testator’s estate was insufficient 
to pay said annuity. J/eld, that, in determining the deficit to be charged on the 
principal of the testator’s estate, said annuity of £200 was not to be included in 
the widow's income. — Jn re Hedges’ Trust Estate, L. R. 18 Eq. 419. 

See Bankruptcy, 2; Evecrion, 1; Trust, 2. 


APPLICATION OF Securities. —See Bankruptcy, 1. 


APPOINTMENT. 

1. A testator devised his estate in trust for his daughter for life , remainder as 
she should by deed or will appoint, and in default of her appointment to her chil- 
dren equally. One of her children married D., a Frenchman, domiciled in 
France. He died, and after his death the testator’s daugl.ter appointed certain 
property in favor of Mrs. D. By French law, Mrs. D.’s daughter was entitled 
to half the property acquired by her mother during marriage. Jed, that Mrs. 
D. acquired said property on the date of the appointment, and that it therefore 
was not subject to said law of France. — De Serre v. Clarke, L. R. 18 Eq. 587. 

2. Bequest of personalty to trustees in trust for the testator’s daughter for 
life, and after her death to her children as she should by will appoint. She 
appointed to trustees in trust for her children in certain proportions. . The court 
refused to take the fund from the first trustees and hand it to the trustees appointed 
by the daughter. The appointment was valid.—Busk v. Aldam, L. R. 19 Eq. 16. 

3. A testator devised property in trust for A. for life, and after A.’s death in 
trust for A.’s children, or some of them, as A. should by deed or will appoint. 
A., by will, appointed a sixth of said property in trust for each of her six chil- 
dren living at the testator’s decease for life, remainder upon such trusts and for 
such purposes as each child should by will appoint, with limitations over in default 
of appointment. Held, that A.’s power of appointment was well exercised. — 


Slark v. Dakyns, L. R. 10 Ch. 35; s. c. L. R. 15 Eq. 307; 8 Am. Law Rev. 90. 


BarLMent. — See Company, 2. 


Bankruptcy. 

1. The drawer, acceptor, and indorser of a bill of exchange became insolvent, 
and the holder realized a portion of the bill from certain securities. Before the 
holder had realized his security he proved for the full amount of the bill egainst 
the indorser, who was in liquidation, and received a dividend. J/eld, that the 
proof must be reduced by the amount the holder received from the security, and 
that any excess of dividend must be repaid to the liquidator. — Jn re Barned’s 
Banking Co. Ex parte Joint Stock Discount Co., L. R. 19 Eq. 1. 

2. Aman went through the ceremony of marriage with his deceased wife's 
sister. He subsequently separated from her, and covenanted with trustees to 
pay her an annuity for their joint lives, with a proviso that if they should ever 
come together again the deed should become void. The man became bankrupt. 
Held, that the value of the annuity on the wife should be estimated without regard 
to the proviso, which was void, as the parties could not legally ever come together, 
and that said estimated value was provable against the bankrupt. — Ex parte 
Naden. In re Wood, L. R. 9 Ch. 670. 
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8. A., carrying on business in London and Shanghai, applied verbally, while 
in Prussia, to B., a merchant in Prussia, for a credit of £5000. B. agreed to 
open the credit on receiving a deposit of the title-deeds of A.’s house at Shanghai, 
and A. subsequently wrote from London accepting these terms and sending the 
title-deeds. B. accepted bills drawn by A.; A. neglected to have the deposit of 
title-deeds registered at Shanghai, and subsequently went into liquidation. B. 
applied for an order directing the trustee to cause A.’s house at Shanghai to be 
transferred to him. According to the law of Prussia A. was personally bound to 
pay b.’s debt before he could demand the title-deeds, but B. held no valid morte 
gage on the house as against other creditors of A. J/eld, that, whether the con- 
tract between A. and B. was to be governed by Prussian or English law, there 
was a contract binding upon A. which was binding upon his trustee in liquidation. 
— Iz parte Holthausen. In re Scheibler, L. R. 9 Ch, 722. 

See Contract; Partnersuip, 2; Principat AND AGENT, 2. 


Barratry. — See Birt or Lavina. 
Bequest. See Apemprion, 2; ANNuity; Devise; 1; LeGacy; 
Trust. 


or LapinG. 


Diamonds were shipped to be delivered, ‘‘ pirates, robbers, thieves, barratry 
of master and mariners, pilferage,” inter alia, excepted, and the ship-owner was 
not to be liable for damage capable of being covered by insurance. The diamonds 
were stolen when on board ship, either on the voyage or after her arrival in port, 
before the time for delivery arrived; but there was no evidence to show whether 
they were stolen by one of the crew or by a passenger, or, after her arrival, by 
some person from the shore. Held, that the ‘* thieves” excepted did not include 
persons on board the vessel ; that it was for the ship-owner to show that the theft 
came within said exceptions, and that he had not shown that the diamonds were 
stulen by some person not belonging to the ship, and was therefore liable for the 
loss. Also that the ‘* damage ” mentioned above included total destruction, but 
not a loss occasioned by the total bodily abstraction of the thing. — Taylor v. 
Liverpool & Great Western Steam Co., L. R. 9 Q. B. 546. 

See Bankruptcy, 1. 


AND NOTES. 


Four firms united in a trading adventure and agreed that ‘the finante of the 
business be carried on by acceptances of the several parties interested as may 
from time to time be arranged.” The association was known among its members 
as the A. company, but it was never registered, nor was the partnership known 
tothe public. Said adventure had been carried on previously by one of the firms, 
and was continued in the same name. Bills were drawn by one of said firms for 
the purposes of the adventure, and accepted by the firm carrying on the business. 
Held, that said bills bound only the parties to the same, and could not be proved 
against the ‘association on its winding up. — Zn re Adansonia Fibre Co., L. R. 
9 Ch. 635. 

See Bankruptcy, 1; INTERROGATORIES. 
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Bonp. 


1. Where the court inferred from a bond conditioned to be void if the obligor 
should not practise as surgeon within certain limits, that there was an agreement 
by the obligee to employ the obligor so long as the obligee should see fit, it was 
held that there was suflicient consideration to support the bond. — Gravely v. 
Barnard, L. R. 18 Eq. 518. 

2. A., who was in debt to the defendant, applied to his step-daughter, the 
plaintiff, who was twenty years of age, to become security. In consequence of 
A.’s importunity the plaintiff, without professional advice, signed a joint and sey- 
eral promissory note for said debt and a further advance to A. Shortly after the 
plaintiff had attained her majority, she joined, under pressure from A., as surety 
in a bond to the defendant for the amount of said note with interest, payable in six 
years, being as before without professional advice. In the same manner the 
plaintiff executed another bond for the principal and interest due on the first 
bond. Held, that as it appeared that the plaintiff was not aware of the invalidity 
of the first bond when she gave the second, the second bond was not a confirma- 
tion of the first; and that both bonds must be set aside. 

The plaintiff did not file her bill to have the bonds set aside until an action was 
brought upon them in 1872. Held, that the plaintiff was not guilty of laches. — 
Kempson v. Ashbee, L. R. 10 Ch. 15. 


Cais. — See Company, 3. 


CANAL. 

The defendants, who were the owners of a canal, being threatened with dam- 
age from the overflow of a neighboring river, placed planks in the sides of the 
canal to strengthen the sides. The river overflowed, and in consequence of the 
planking was banked up in the canal so that it rose into the plaintiff's premises, 
which were on the canal above the planking, and caused damage. /eld, that the 
defendants were not liable for said damage. — Nield v. London & North Western 
Railway Co., L. R. 10 Ex, 4. 


Capita. —See DivipEnp. 


Carrier. 


1. The defendant owned barges which he let out under the care of bis own 
servants for carrying cargoes to or from places in the Mersey; a barge carried 
goods for one person only at a time, and an express agreement was always made 
as to each voyage or employment of a barge. Held (by Biacknurn, MELLor, 
ArcHisaLp, and Grove, JJ.), that the defendant: was a common carrier, and as 
such liable for loss not caused by his negligence. (By Buerr, J.) that by a 
recognized custom of England the defendant undertook to carry goods at his 
own absolute risk, the act of God and of the Queen’s enemies alone excepted ; 
but that he was not a common carrier. — Liver Alkali Co. v. Johnson, L. R. 9 
Ex. 338; s. c. L. R. 7 Ex. 267. 

2. The plaintiffs were under bond to the government to pay duties on all 
whiskey transmitted by them from one duty-free warehouse to another, unless the 
whiskey arrived without alteration at the second duty-free warchouse according 
to the terms of a permit. The plaintiffs sold some whiskey to S. & Co., and 
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shipped it, duties unpaid, from a duty-free warehouse, addressed to ‘** Customs 
Warehouse, Limerick, for S. & Co.,” by the defendant railway. S. & Co. applied 
for the whiskey at the railway station at Limerick, and the defendants delivered 
it, and 8. & Co. thereby escaped paying duty. The plaintiffs were obliged to 
pay duty on the whiskey under their bond, and brought an action against the 
railway to recover said duty by way of damage for wrongful delivery of the 
whiskey. J/eld, that the defendants were not liable. — Cork Distilleries Co. v. 
Great Southern & Western Railway Co., L. R. 7 H. L. 269. 
See Ramway. 
Cuarce.—See Annuity, 1. 


CHeck. 

A request by three directors of a railway company that a bank will honor 
checks signed by two directors and countersigned by the secretary of the com- 
pany does not make the directors personally liable. — See Beattie v. Lord Ebury, 
L. R. 7 H. L. 102; 8. c. L. R. 7 Ch. 777. 


CopiciL.— See Legacy, 2. 


COLLISION. 


The steamship A. towing the disabled steamship B., which belonged to the 
owners of the A., ran into a sailing vessel, and injured her so that she foundered. 
Before the sailing vessel sunk, the B. came up and slightly injured her. Jel, 
that the B. was to blame for the collision as well as the A., as the two vessels 
must be considered as one.— The American and The Syria, L. R. 4 Ad & Ec. 
226. 

Common Carrier. — Sce Carrier. 


Company. 

1. G. attended the meeting of a company at which a prospectus was presented 
with G.’s name as director therein; and this prospectus was subsequently circu- 
lated for ten days. The secretary of the company afterward wrote to G. request- 
ing his attendance at a meeting; but G. replied that, as his name had been of 
no assistance to the company, he begged leave to withdraw. G. never applied 
for or agreed to take any shares, and none were ever allotted to him, and he never 
acted as director. The company was wound up. Jeld, that G. was not liable 
as a director to be placed upon the list of contributories. — Green's Case, L. R. 
18 Eq. 428. 

2. Directors of a company passed a resolution to allot £5 shares upon pay- 
ment of £1, and accordingly allotted shares to B. Being advised that the allot- 
ment.was invalid, they rescinded the same after it had been registered. eld, 
that the rescission was valid, and that B. could not be placed upon the list of 
contributories in respect of the shares allotted to him. — Barnett’s Case, L. R. 
18 Eq. 507. 

3. A company agreed to pay a shareholder to whom it was indebted by cred- 
iting his shares with a sum which made them fully paid up, and by issuing to him 
fully paid-up shares for the baiance of his debt. After the execution of the agree- 
ment the company was wound up. J/eld, that said shareholder was not liable for 
calls. — Adamson’s Case, L. R. 18 Eq. 670. 
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4. The directors of a company had power to buy shares from the shareholders ; 
and also power to appoint a general manager with such duties as they should 
determine. A shareholder, in accordance with an agreement with the manager, 
transferred his shares to two directors, and the transfer was registered, but it was 
not executed by the two directors. J/eld, that the manager could not delegate 
the directors’ power to buy shares, and that the directors had not, on the facts, 
ratified the transfer; and that said shareholder was liable as a contributory. — 
Cartmell’s Case, L. R. 9 Ch. 691. 

See Bitts anp Nores; Cueck; Divipenp; JURispIcrion. 


A condition subsequent in restraint of marriage, annexed to a gift of the in- 
come of the proceeds of real and personal estate, is void. — Bellairs v. Bellairs, 
L. R. 18 Eq. 510. 

See Bonp, 1; 


ConxrirMaTion.— See Bonn, 2. 
Conruicr or Laws.—See Bankruptcy, 3. 
— See Bonn. 
Construction. —See ApemptTion, 2; ANNuITy; Bitts anp Notrs; Cory- 
nicnt; Deep; Devise; Execrion; Lease; LeGacy; MorrcGace, 2; 
SErrLeMENT, 1; 


ContTRACT. 


The defendants contracted to deliver to the plaintiffs two hundred tons of 
iron at 5s. per ton, cash; twenty-five tons to be delivered monthly, the first 
delivery to be on April 1. On March 12 the plaintiffs informed the defend- 
ants that they were insolvent, and they filed a petition for liquidation March 16. 
The plaintiffs in their written statement of their affairs made no reference to the 
above contract, but the contract was mentioned at the meeting of creditors. No 
further reference was made to the contract until May 13, when the plaintiffs 
demanded the iron and offered to pay cash for it. The defendants replied that 
the contract was at an end. It was the practice of the defendants to deliver iron 
under contracts similar to the above without demand for delivery. The court 
had power to draw inferences of fact. eld, that the contract was rescinded. — 
Morgan v. Bain, L. R. 10 C. P. 15. 

See Bankruptcy, 3: Carrer; Company, 3; Copyricgut; Equity; 
SURANCE, 1; Jurispicrion; Notice; PrixcipaL anp AGENT; Rattway; 
VeNpor anp Purcuaser. 


Conversion. — See PrincipaL AND AGENT, 1. 
Conveyance. — See 


An agreement between an authoress and a publisher that the latter should 
publish a work at his expense and pay the authoress a royalty on the copies sold, 
does not prevent the authoress from authorizing another publisher to bring out 
a second edition of her work before all the copies of the first are sold.— Warne 
v. Routledge, L. RK. 18 Eq. 497. 
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Costs. 

Two executors gave a joint retainer to a firm of solicitors. One executor died 
insolvent. JZeld, that the surviving executor was entitled to be allowed for all 
the costs, as he was liable to the solicitor for the whole. — Watson v. Row, L. R. 
18 Eq. 650. 

See Power. 

Covenant. 

The plaintiffs were the lessees of a certain estate, covenanting in their lease 
to repair and yield up in repair, and also to repair after three months’ notice. 
They underleased to the defendants with similar covenants, except that the notice 
was to be of two months. In September the lessor gave notice to the plaintiffs 
to repair, and the plaintiffs gave a similar notice to the defendant. Being threat- 
ened with proceedings in ejectment, the plaintiffs did the repairs themselves, and 
then sued the defendants before the expiration of two months from the time of 
the plaintiffs’ notice to the defendants. J/eld, that the action could not be main- 
tained on the general covenant to repair, as there were no damages to the rever- 
sion, and that the action had been brought too soon to be maintained on the 
covenant to repair on two months’ notice. The notice to the plaintiffs in Septem- 
ber was not notice to the defendant. — Williams v. Williams, L. R. 9 C. P. 659. 

See Lease; SerrLeMENT, 1. 


Custom. — See Carrier, 1. 


DaMaGEs. 

Action for damages for injuries sustained by the plaintiff through the defend- 
ants’ negligence while he was travelling on their line. The plaintiff had received 
a sum from an insurance company which had insured him against accidents. 
Held, that the damages recovered from the defendants were not to be reduced by 
the sum received by the plaintiff from the insurance company. — Bradburn v. 
Greot Western Railway Co., L. R. 10 Ex. 1. 

See Ancient Licnt; Birt or Laprna;-Canat; Emryent Domain; 
Venvor PuRcHASER. 


DeEcLaraTION OF Trust. — See Girt. 
Depication. — See Hicnway. 


Deep. 

1. A conveyance was made to the defendant of all that messuage and dwelling- 
house then in the occupation of the defendant, and of all the buildings and ease- 
ments whatsoever to the said messuage reputed to belong or appertain. The 
pillar of the portico, string-course, and pediment were in front of the plaintiff's 
house and overlapped the party-wall dividing the plaintiff's house from the de- 
fendant’s, but they were built as parts of and ornaments to the defendant's house. 
Held, that said projections were part of the defendant's house. — Fox vy. Clarke, 
L. R. 9 Q. B. 565; s. c., L. R. 7 Q. B. 748. 

2. A conveyance of a lot of land described the land as adjoining a road} and 
as being the lot indicated by a plan on the deed, wherein the site of the lot was 
colored pink. The lot marked out on the plan included no part of the road. 
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Field, that no part of the road passed under the conveyance. — Plumstead Board 
of Works v. British Land Co., L. R. 10 Q. B. 16. 


Description. — See Deep, 2. 
Devastavir. —See Partnersuip, 2. 


DeEVIsE. 

A testator gave the residue of his real and personal estate to his five children 
by name, “ and to the children born of the body of E., deceased, and to the chil- 
dren born of the body of L., deceased, to be divided amongst them in equal shares 
and proportions.” E. and L., the testator’s deceased daughters, left respectively 
five and two children. J/eld, that the residue must be divided in twelve equal 
parts between the testator’s five children and the seven children of E. and L, — 
Payne vy. Webb, L. R. 19 Eq. 27. 

See ApempTIoN, 2; ANNUITY; 2; LeGacy; Trust. 

Director. —See CHeEck. 
Discovery. — See InrerroGATORIEs; Trust, 5. 
Distrisutions, Statute or.— See 2. 


DIvIDEND. 


A holder of shares in a life office and in a fire office bequeathed his personal 
property to trustees in trust to permit his wife to receive the dividends, interest, 
and income during life, remainder over. By the deed of settlement of the life 
office it was provided that a certain sum should be set apart as a ‘ separate 
fund,” and that the residue and all accumulations should form a ‘* surplus fund ;” 


and dividends at certain intervals were authorized on said ‘‘ surplus fund.” The 
life office declared an ‘* extraordinary dividend ” for the preceding five years; and 
it appears that this was a dividend on the “surplus fund.” The fire office also 
declared ‘*a special extra dividend paid out of the profits of the business.” Jeld, 
that both these dividends were income and belonged to the widow. — Jn re Hop- 
kins’ Trust, L. R. 18 Eq. 696. 

Divorce. 


1. A husband petitioned the court in July, 1874, for dissolution of marriage on 
the ground of the wife’s adultery; the wife denied the adultery, and alleged acts 
of cruelty by her husband in May, 1872, and asked for a judicial separation. 
In June, 1872, the husband and wife had executed a deed of separation, wherein 
an allowance was secured to the wife and the custody of her daughters, and access 
to her son allowed her. The jury found that the wife had not been guilty of 
adultery, but that the husband had been guilty of cruelty. Held, that the wife 
was entitled to a decree of judicial separation.— Brown v. Brown, L. R. 3 
P. & D. 202. 

2. Insanity of a wife is not a bar to proceedings of the husband against her 
for divorce on account of her adultery. Adultery is not a crime by the law of 
England. — Mordaunt v. Moncreiffe, L. R. 2 H. L. 374. 


Documents, INSPECTION OF. 


1. Where an accident happens on a railway, and the officials of the company 
in the course of their ordinary duty, whether before or after action brought, 
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make a report to the company, that report is subject to inspection; but where a 
claim has been made, and the company seek to inform themselves by a medical 
examination as to the condition of the person making the claim, inspection of 
that report is not granted. — Bramwe t, B., in Skinner v. Great Norihern Rail- 
way Co., L. R. 9 Ex. 298. See Malden v. Great Northern Railway Co., L. KR. 9 
Ex. 300. 

2. A foreign government employed A. as agent in London to bring out a loan, 
and to issue scrip certificates to subscribers, and to exchange the certificates for 
bonds when the amount subscribed was paid up. The government employed B. 
as their banker, with power to receive from A. the sums subseribed. Subse- 
quently bonds in the hands of A. were pledged by the president of the govern- 
ment to b., but the validity of the pledge was disputed by the government. The 
government filed a bill against A. and B. for accounts of the dealings connected 
with the loan. The court ordered the scrip certificates and the scrip book in 
which the certificates were entered, and which were called for on cross-examina- 
tion of A., should be produced ; but not the bonds. — Nepublic of Costa Rica v. 
Evlunger, L. R. 19 Eq. 33. 

See PrivILEGED COMMUNICATIONS. 


Doc.— See EvipENce. 
Donatio Causa Mortis. — See Girt. 


EASEMENT. 


A suit wherein a mandatory injunction is granted against the further erection 
of a wall, is not a suit in which property is recovered or preserved. — Fozon v. 
Gascoigne, L. R. 9 Ch. 654. 


See Ancient Licur. 
ELEcTION. 


1. A. covenanted in a deed of separation to pay £52 to his wife annually. 
Subsequently by will A. gave his wife £52, payable upon the same days as the 
sum settled upon her in the deed of separation. Held, that the widow must elect 
between the sums payable under the will and the deed. — Atkinson v. Littlewood, 
L. R. 18 Eq. 595. 

2. A testator devised an estate to trustees in trust for his widow for life, and 
after her death to sell the same and hold the proceeds in trust for his sons in such 
manner as his widow should, before a certain period, appoint. The widow duly 
appointed by deed equally among the testator’s three sons, A., B., and C., reserving 
& power of revocation. She subsequently made a will by which she gave said estate 
to A., and made certain provisions for B. and C., and the children of B.  B. died 
intestate, and the widow died after the above period. It was held in a suit in 
equity that the will not having come into operation until the death of the testatrix, 
said estate belonged to A., C., and the children of B., in accordance with the testa- 
trix’s appointment by deed. A. filed a bill to compel C, and the children of B. to 
elect between the benefits under the deed and those under the will. C. submitted 
to clect, but the children of B. resisted. Held, that though the children derived 
their rights under the deed by the Statute of Distributions from B., those rights 
were the same as those of C., and that they must elect; and that they must elect 
between all the benefits received under the will, including the provisions made to 
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them specifically, and the benefits under the deed. — Cooper v. Cooper, L. R. 7 
H. L. 53. 


See Principat anp AGENT, 2. 


Eminent Doman. 

The plaintiff occupied a house in close proximity to a public dock which 
opened into the Thames. The plaintiff had no right to the dock other than as 
one of the public, but by reason of the proximity of the dock the plaintiff's prem- 
ises were rendered more valuable to sell or occupy with reference to the uses to 
which any owner might put them. Under the Thames Embankment Acts the 
dock was permanently stopped up. //eld, that the plaintiff was ** injuriously 
affected,” and entitled to compensation under the Land Clauses Consolidation 
Act, 1845. — Metropolitan Board of Works v. McCarthy, L. R. 7 H. L, 243. 


Equity. — See Exrcurors anp ADMINISTRATORS; INTERROGATORIES; 
MorrGace, 1; Norice; Sreciric PErrorMANCE. 


Estate Tait. — See Legacy, 2. 


B. sued A, in a county court for rent alleged to be due for weekly tenancy at 
ls. per week. Judgment was given for A. affirming the tenancy to be yearly. 
A. brought an action in the Common Pleas Court against B. to recover damages 
for eviction. eld, that B. was estopped by the judgment of the county court 
from asserting that the tenancy was weekly. — Flitters v. Allfrey, L. R. 10 


C. P. 29. 
EVIDENCE. 


Action against the owner of a dog who had bitten the plaintiff. One witness 
who had been bitten by the dog, testified that he entered the bar of the defend- 
ant’s house, and told two men, who were there serving customers, that the dog had 
attempted to bite him. A second witness, who had been also bitten, testified that 
he stated that he had been bitten to a man at the defendant’s bar, and to a woman 
who had entered the room saying that the master was not at home and that the 
witness had better call when he was. J/eld, that there was evidence to go to the 
jury that the defendant had knowledge of the dog’s ferocity. — Applebee v. Percy, 
L. R. 9 C. P. 647. 

See NEGLIGENCE; Practice; WILL. 


ExecuTors AND ADMINISTRATORS. 

An executor, who was husband of a legatee, was indebted to the testator and 
was unable to discharge his indebtedness. Hld, that the wife had no equity to 
a settlement, as her equity attached only to such property as her husband was 
entitled to receive in his marital right. — Knight v. Knight, L. R. 18 Eq. 487. 

See Costs; InrerroGatortes; Partnersuip, 2; Rerarser; SETTLE- 
MENT, 2, 

Foreign JupGmMent. — See Jurispicrion. 
Foreign Law. —See Bankruptcy, 3. 
Fravup. — See Boxp, 2; MorréaGe, 1. 


DIGEST OF THE ENGLISH LAW REPORTS. 479 


Girt. 


A husband while on his death-bed handed his wife certain scrip certificates 
and a deposit note, saying, ‘* These are yours.” J/eld, that the gift of the certifi- 
cates was incomplete, and that there was not a declaration of trust; but that 
there was a Valid donatio causd mortis of the deposit note. — Movre v. Moore, 
L. R. 18 Eq. 474. 


Hicguway. 


A road was set out as a private road in 1789 under an enclosure act, and the 
adjoining land owners or occupiers were ordered by the award ever after to keep 
the road in repair. There was evidence of user by the public sufficient to sup- 
port the presumption of dedication. Held, that the award did not prevent the 
road becoming a highway repairable by the inhabitants at large. — Queen v. In- 
habitants of the Township of Bradfield, L. R. 9 Q. B. 552. 


Hvussanp anp Wire. — Sce Execurors ADMINISTRATORS; SETTLE 
MENT, 1. 
ImpLtiep Contract.— See Insurance, 1. 
Income.— See DivipEnp. 
Inrant. — See Review. 
Insunction. — See ANcrENT Licurt. 
Insanity. —See Divorce, 2. 
Inso_vency. — See Conrract. 


INSURANCE. 


1. Insurance was effected on wine in casks on or under deck. The wine was 
jettisoned in bad weather by staving in the casks, but the rest of the cargo 
arrived safely. Held, that there was an implied warranty that the vessel was 
seaworthy for the voyage she was about to undertake, loaded as she was with 
said cargo; and that in considering her seaworthiness the jury should consider 
the nature of the cargo; and that, if the vessel could only be made seaworthy by. 
the destruction of said cargo, she was unseaworthy, no matter how easily the cargo 
might be destroyed. — Daniels v. Harris, L. R. 10 C. P. 1. 

2. The plaintiffs requested an insurance broker to effect insurance on a cargo 
at a premium not to exceed 30s. a ton. The broker obtained insurance at 35s. 
aton, and a slip was initialed subject to the plaintiffs’ approval, and the plain- 
tiffs subsequently approved of the insurance. Between the time of initialing the 
slip and signing the policy the plaintiffs heard of the loss of the vessel containing 
the cargo, but did not inform the insurer thereof. By the custom of Lloyd's an 
underwriter who agrees to take a risk at a premium exceeding the limit author- 
ized, subject to approval, binds himself to take it under all circumstances, 
provided the principal ratifies. /eld, that the plaintiffs were not bound to com- 
municate their knowledge of said loss to the insurer, and that the insurer was 
liable. — Cory v. Patton, L. R. 9 Q. B. 577. 

3. Where a vessel is insured by an owner who is ignorant of her unsea- 
worthiness, the insured is entitled to recover, although the vessel is lost from 
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perils of the sea which would not have destroyed her if she had been seaworthy. — 
Dudgeon v. Pembroke, L. R. 9 Q. B. 581. 

See DamMaGeEs. 
Inrerrest. — See MortGaGe, 2. 


INTERROGATORIES. 

Action by executors upon a joint and several promissory note made by 
the defendants payable to the testator. Plea, payment as to part, and payment 
into court of the residue. ‘The plaintiffs were allowed to interrogate the defend- 
ants as to where, to whom, by whom, and in what manner said part-payment 
was made. —J/ills v. Wates, L. R. 9 C. P. 688. 

JupGe’s Nores. —Sece Practice. 
JUDGMENT. — See EstorrEL; JURISDICTION. 

JupiciaL Separation. —See Divorce. 


JURISDICTION. 


In an action in England upon a judgment obtained in France the plaintiff's 
declaration and replication set forth that the defendant was the member of a 
French company within the jurisdiction of a certain court, and that he was bound 
by the stipulations in the articles of association, one of which was that every 
member must elect a domicile at Paris, and that in default thereof election should 
be made at the office of the procurator of the civil tribunal of the department in 
which the company’s office was situated, and that all process should be validly 
served at sueh domicile ; that a contest arose wherein the plaintiff, as assignee of 
the company, caused a summons directed to the defendant to be delivered for the 
defendant at the office of said procurator, which by the law of France was the 
defendant’s domicile of election for that purpose; that said service was regular, 
&c., and that judgment was recovered against the defendant by default. 

Similar replication, but omitting all reference to the articles of association 
under which the defendant subjected himself to the jurisdiction of the French 
court. Jicld, that the first replication was good (by AmMPHLetT and Picort, 
BB., — Ke ty, C. B., dissenting) ; that the second replication was bad. ‘Copin 
vy. Adamson. Copin v. Strachan, L. R. 9 Ex. 345. 


Lacues. — See Bonn, 2; PartNnersur, 1. 
LanpLorD anp Tenant. — See Covenant; Norice To Quit. 


LEASE. 


A. leased certain lands of the owner with a covenant not to underlet without 
the owner's consent. Subsequently A., with the owner’s consent, agreed to 
underlet a portion of the lands to B., agreeing that the underlease should con- 
tain the like provisions, conditions, and stipulations, in all respects, as were 
contained in the lease to A. J/eld, that the under-lease should contain a cove- 
nant against underletting without the consent of A. — Williamson v. Williamson, 
L. R. 9 Ch. 729; s. c. L. R. 17 Eq. 549. 

See Covenant; Norrie ro Quit. 
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LeGacy. 


1. A testatrix gave a specific bequest to ‘‘ my niece A.,” and she gave the 
residue of her personal property ‘‘ unto all my nephews and nieces.” The tes- 
tatrix left nephews and nieces surviving her, and also nephews and nieces of her 
husband, of whom A. was one. eld, that A. was not entitled to a share of the 
wesitiae. — Wells v. Wells, L. R. 18 Eq. 504. 

2. A testator gave his real and personal estate to A., and the heirs anke of his 
body begotten, for ever; but, in the case of the death of the said A. without heirs 
male of his body lawfully begotten, then to B. in the same manner, and after 
Lim to C, The testator subsequently made a codicil in which he stated, ** In 
my will I directed that, in the event of the death of A. without leaving issue male 
him surviving, the residue of my real and personal estate should go to Lb.” He 
then revoked the bequest to B., and, in the event of the death of A. without 
leaving male issue him surviving, gave his residuary estate to the eldest daughter 
of A. Held, that the gifts to B. and C. were void as to the testator’s personal 
estate, being gifts over on an indefinite failure of issue; and that A. took af 
absolute interest in the personalty, subject to an executory bequest to his eldest 
daughter, if he should die without leaving issue male him surviving. — Dawson v. 
Small, L. R. 9 Ch. 651. 

See ApEmMPTION; ANNUITY; ConpiTION; Devise; Trust. 


Liner. — See New Tria. 

Lire Estate. —Sce Trust, 1. 
LucGGaGe, — See Raitway. 
MarriaGe. — See Conpition ; Divorce. 
Marriep Woman. — See Copyricur. 


MortGaGe. 


1. A. and B., trustees, lent trust money to C. on the security of a mortgage 
fron C. C. desired to sell a portion of the mortgaged premises; and A. repre- 
sented to him that as C. was abroad it would be difficult to obtain a reconvey- 
ance from A. and B. to C., and that it would be better to say nothing about the 
mortgage. C. sold accordingly, and handed the purchase-money to A. in part 
repayment of the money lent to C. A. appropriated the money, but continued 
to pay the cestui que trust interest upon the whole amount lent to C. Ten 
years afterwards C. desired to sell another portion of the mortgaged premises ; 
and A. thereupon represented to B. that C. desired to sell his land, including 
the land already conveyed without the knowledge of B.; and he requested B. to 
join with him in a reconveyance to C., which B, did. C. then conveyed the 
second portion of the premises, and handed the purchase-money to A., who took 
it and absconded. _B. filed a bill to have the reconveyance from A. and B. to C. 
delivered up to be cancelled; that it might be declared that said two sums 
received and appropriated by A. were still a charge upon said premises; and 
that the second portion of the mortgaged premises sold as aforesaid might be 
declared to be still subject to said mortgage. Held, that said reconveyance 
must be cancelled, and that the purchasers from C. had obtained an equity of 
redemption only. Foreclosure ordered in default of payment. Order that said 
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purchasers give up their deeds upon foreclosure, refused. — Heath v. Crealock, 
L. R. 10 Ch. 22; s. c. L. R. 18 Eq. 215. 

2. G., a member of a company, mortgaged certain property to secure an 
advance from the company. By the mortgage G. was to repay the advance in 
seven years by monthly payments of principal and interest, and in case of default 
in payment the company could sell the property, and from the proceeds retain 
all sums of money and payments which should be then due, or which should 
afterwards become due during the remainder of said seven years, it being agreed 
that all moneys which would at any time afterwards become due should be con- 
sidered as then immediately due and payable, and should pay the residue to G, 
G. made default, and the company sold said property. J/eld, that the company was 
not entitled to interest for the remainder of said seven years after the principal 
had been repaid. — Ex parte Osborne. In re Goldsmith, L. R. 10 Ch, 41. 

See Bankrurrey, 3; Novice; Power. 


2 NEGLIGENCE. 

B., who was fifty-two years of age and very near-sighted, was a passenger to 
H. on the defendants’ railway, and occupied the rear carriage. The train 
stopped at H., leaving the two rear cars within a tunnel, which was dark, and leav- 
ing the last car opposite a heap of rubbish. A passenger in the last carriage but 
one heard the name of the station called out in the usual way, and got out onto a 
narrow platform which was a continuation of the main platform. The passenger 
heard a groan and found B. lying with his legs across the rails and between 
the wheels of the carriage, and his body on the rubbish. He then heard the 
warning ** Keep your seats,” after which the train moved on, J/eld, that there 
was evidence of negligence on the part of the defendants to go to the jury. — 
Bridges vy. Directors of North London Railway, L. R. 7 H. L. 213; 8s. c. 
L. R. 6 Q. B. 377. 

See Rartway; Trespass. 


New Triat. 
In an action for slander the jury found a verdict for the plaintiff, with one 
farthing damages. A new trial was ordered, on the ground that the damages 


showed that the jury had made a compromise. — Falvey v. Stanford, L. R. 10 
Q. B. 54. 


Noricr. 

A. agreed to lease certain land and build houses on it. B. agreed verbally 
to sub-lease from A. a portion of the land, together with the building to be 
erected upon it by A. After this the owner of the land executed a lease to A., 
who then, without the knowledge of B., deposited the lease with C. as a security 
fora loan. At the time of making the loan, B., who had originally been let into 
possession, had gone away, so that the house on the land was vacant, and C. had 
no notice, actual or constructive, of the agreement with B. Subsequently the 
house was let by B. to other parties, who entered into possession, after which A. 
assigned the legal estate in the house toC. Held, that, as the legal estate in said 
house was not assigned until after tenants had entered under B., C. had con- 
structive notice of this tenancy, and therefore notice of L.'s title, and that b. 
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was entitled to a decree of specific performance of A.’s agreement for an under- 
lease. — Mumford v. Stohwasser, L. R. 18 Eq. 556. 


Norice To Quir. 

The plaintiff, a lessee, underlet to the defendant from year to year, beginning 
at Michaelmas. At midsummer, 1866, the plaintiff's term ended, and a new lease 
was granted to him. The defendant remained in possession, and paid a sum equal 
to a quarter’s rent at Michaelmas, 1866. The defendant continucd in possession, 
paying an advanced rent, until Christmas, 1872, when the plaintiff gave him 
notice to quit at midsummer, 1573. //e/d, that it must be assumed that the ten- 
ancy continued according to the terms of the original underlease, being from 
Michaelmas to Michaelmas, and that the notice to quit was therefore insuflicient. 
— Kelly v. Patterrson, L. R. 9 Q. B. 681. 


Notice to Reparr. — See COVENANT. 
Parties. — See Partnersuip, 2; Trespass, 1. 


PARTNERSHIP. 


1. J. and his son W. were in partnership as solicitors. In 1859 the plaintiff 
gave to J. and W., who were carrying out the purchase of an advowson for 
another client, the sum of £1300 to be used in said purchase, on the security of 
a written agreement by J. and W. to execute a mortgage of the advowson to the 
plaintiff as soon as the purchase was completed. The plaintiff subsequently lent 
£1700 to W. on his representation that it would be invested in a mortgage of 


certain lands. In 1862 J. retired from the partnership, and in 1865 he died in 
ignorance of said second transaction. In 1865 W. induced the plaintiff to exe- 
cute a deed empowering W. to invest both of said sums as he should think fit, 
and to hold the same upon trust to pay the income to the plaintiff. No mortgage 
securing the first sum was ever made to the plaintiff, and it was in fact paid to 
W. upon the authority of the deed of 1865. W. paid interest to the plaintiff 
regularly on both said sums, until his (W.’s) death in 1872, when the plaintiff 
first learned that W. had appropriated both of said sums to his own purposes, 
and that his estate was utterly insolvent. JZeld, that J.’s estate was liable for 
said first sum, and that, considering the regular payment of interest thereon, the 
plaintiff had not been guilty of laches; that J.’s estate was not liable for the 
second sum, as he was ignorant of the transaction, and it is not part of the reg- 
ular business of solicitors to borrow money. 

C. was a partner with J. and W., but was not liable for the above transac- 
tions. J/eld, that all or any of the parties might be sued without joining the 
remainder, and that C. was not necessarily a party. — Plumer v. Gregory, I. R. 
18 Eq. 621. 

2. By articles of partnership between A. and B., the partnership property 
belonged to A. A. died, and B., his executor, carried on the business in accord- 
ance with directions in A.’s will, but he committed a devastavit by misapplying 
A.’s separate property. A.’s estate was declared insolvent, and a receiver was 
appointed ; and B.’s estate was being wound up under a liquidation by arrange- 
ment. J/eld, that a claim in respect of the derastavit could be proved against 
the separate estate of B., notwithstanding the rule that a partner cannot prove 
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against his copartner’s separate estate until all the partnership debts have been 
paid. — Lx parte Westcott. In re White, L. R. 9 Ch. 626. 
See Bitts anp Nores; Principat anp AGENT, 1. 


Per Caprra. — See DEVISE. 
Per Stirpes. —See Devise. 


Perition or 


A petition of right will lie for breach of contract where the damages are un- 

liquidated. — Thomas v. The Queen, L. R. 10 Q. B. 31. 
Power. 

A power in trustees to raise a certain sum by mortgage implies a power to 
raise also the incidental costs of the mortgage. — Armstrong v. Armstrong, L. R. 
18 Eq. 541. 

See APPOINTMENT, 2, 3. 

When the notes of a judge are produced before a Court of Appeal, and they 
purport to contain a full record of what took place at the trial, they must be 
taken as the sole materials on which the Court of Appeal can proceed; and short- 
hand notes will not be admitted, unless by agreement of parties. — Zz parte 
Gillebrand. In re Sidebotham, L. R. 10 Ch. 52. 

See Juritspiction; Propuction or Documents; Review. 


Presumption. — See ApEMPrion, 1; 


PRINCIPAL AND AGENT. 


1. By agreement between a London firm and a Rangoon firm, the former was 
to purchase goods, charge two per cent commission, and send the goods to the 
Rangoon firm. ‘The outward business to the Rangoon firm was to be on joint 
account. The plaintiff, in ignorance of the agreement between the two firms, 
furnished goods to the London firm, which were exported to the Rangoon firm in 
pursuance of said agreement. J/eld, that the Rangoon firm was not liable to 
the plaintiff for the price of said goods, as there was no joint interest in the 
goods when purchased, but only when the business outward from London began.. 
— Hutton vy. Bulloch, L. R. 9 Q. B 573; s. c. L. R. 8 Q. B. 331; 8 Am. Law 
Rey. 300, 

2. B. purchased goods of the plaintiffs on behalf of undisclosed principals. 
After the plaintiffs had discovered the principals, they filed an aflidavit of proof 
against B.’s estate, which was in liquidation. eld. that the plaintiffs were not 
precluded from maintaining an action against the principals. — Curtis v. Wil- 
liamson, L. R. 10 Q. B. 57. 

See Insurance, 2; Trespass, 1. 


PriviteGep CoMMUNICATIONS. 


Certain opinions of counsel on matters which afterward became the subject 
of litigation, the production of which was objected to on the ground that ‘* they 
were written in anticipation of and in relation to the litigation,” were ordered to 
be produced. — Smith v. Daniell, L. R. 18 Eq. 649. 

See Documents, INsPECTION OF. 
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Propuction or Documents. — See Documents, INSPECTION OF. 
Proor.— See Bankrurprey, 1. 
Proviso. — See Banknrurprcy, 2. 


Rattway. 

The plaintiff took a ticket of the defendant railway from A. toC. On the 
back of the ticket was printed, ‘This ticket is issued subject to the conditions 
stated in the company’s time-tables.” The time-tables stated that the company 
did not hold itself responsible for loss arising ‘* off its lines.” Said railway ex- 
tended to B., and from Bb. the journey was continued on the L. railway to C. 
The station at B. belonged to the L. railway, but the defendant was entitled to 
the use of the station and the services of the porters. On the plaintiff’s arrival 
at B., his luggage was removed by a porter across the station in the direction of 
the platform from which the L. train was to start; but it was not seen by any one 
in the L. train. After this the luggage was not seen again. JJ/eld, that it did 
not appear that the luggage was lost off the defendant's line, and that the plain- 
tif was therefore entitled to recover for the loss. Quare, whether the plaintiff 
was bound by said condition on his ticket. — Kent v. Midland Railway Co., L. R. 
10Q. B. 1. 

See DamaGes; Documents, INSPECTION OF; NEGLIGENCE. 


REMAINDER-MAN. — See Divipenp; Trust, 3. 
Rents. — See Trust, 3. 

Repams. — See Covenant. 
REPRESENTATION. — See DEvISE, 
Rescission. — See Company, 2; Contract. 
RestRAINT OF TrapE. — See Bono, 1. 


RETAINER. 

The administrator of an insolvent trustee who has wisapplied the trust fund 
may retain a sum of money coming into his hands as administrator for the pur- 
pose of satisfying the debt due to him as trustee from the deceased trustee. — 
Sander v. Heathfield, L. R. 19 Eq. 21. 


Review. 


An infant petitioning for leave to file a bill of review will not be required to 
give evidence that the knowledge of the facts relied upon could not have been 
previously obtained by reasonable diligence. — Jn re Hoghton, L. R. 18 Eq. 
673. 


Rieut, Petition or. — See Perition or Riaur. 
River. — See Canat. 

Sate. — See Contract; Speciric PERFORMANCE, 
Satisraction. — See Evection, 1. 
ScienrEer. —See EvipENceE. 
SEaworTHINEss. — See Insurance, 1, 3. 
Securiry.— See Bankruptcy, 1. 
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Separation. — See Divorce, 1. 
Service. — See JuRIspicrion. 


SETTLEMENT. 


1. A widow was entitled to a life interest in personal estate and to a moicty 
of the capital, subject to her own life estate. The widow married again, and 
executed a settlement of her life interest; and she and her intended husband 
covenanted to settle property to which she or he in her right should become 
entitled during the coverture. Held, that the husband's interest in said moiety 
of said property was subject to said covenant. — Jn re Viant’s Settlement Trusts, 
L. R. 18 Eq. 436. : : 

2. By a marriage settlement the wife’s real and personal estate was assigned 
to trustees on trust to pay the income to the husband for life, remainder to the 
wife for life, remainder as she should appoint, and in default of appointment to 
her personal representatives. The wife died making no appointment, and with- 
out issue. The husband died, and his executors took out administration of the 
wife’s estate. Held, that they were entitled to said estate. — Jn re Best's Settle- 
ment Trusts, L. R. 18 Eq. 686. 

See Executors anp ADMINISTRATORS. 


SuAarenOLpEr. — See Company, 2, 4; JURISDICTION. 
Sure. — See Bitt or Lavine; Coiiision; Carrier, 1; 


Suort-nanp Nores. — See Practice. 
SLanpErR. — See New Tria. 
Soxiciror. — See PARTNERSHIP. 


Speciric PERFORMANCE. 

The defendants agreed to sell certain freehold property, and to make out a 
good marketable title. The defendants’ title turned out to be good as to one-half 
of the property only. J/eld, that the purchaser was entitled to specific performance 
to the extent of one-half of the freehold, with an abatement of one-half the 
purchase money. — Hooper v. Smart, L. R. 18 Eq. 683. 

See Equiry. 

Sratute. See Eminent Domary. 
Sratute or Distriputions. — See Evection, 2. 
Srock Divipenp.—See Drvipenp. 
Tenant For Lire — See Divipenp; Trust, 3. 
Tuerr. —See But or Lavina. 


Trespass. 


1. A highway board ordered their surveyor to remove the locks from certain 
gates placed across a way which the board believed to be a public way, but which 
was in fact the plaintiff's private way, and the surveyor removed the same accord- 
ingly. The surveyor was obliged by statute to obey the board in the execution 
of his duties. ‘The plaintiff brought trespass against the members of the board 
and the surveyor in the same action. //eld (by Picorr and Creasny, BB.), 
that the action was maintainable. By Krxty, C. B., dissenting, that the action 
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should have been brought against the board in its corporate character; and that 
the surveyor was not liable, as he was obliged to obey the orders of the board. 
— Mill v. Hawker, L. R. 9 Ex. 309. 

2. The defendant’s quiet-tempered stallion and the plaintiff's mare got close 
together on cither side of a wire fence separating the defendant's and plaintiff's 
land, and the stallion bit and kicked the mare through the fence without crossing 
it. eld, that the stallion was guilty of a trespass for which the defendant was 
liable. — Ellis v. Loftus Iron Co., L. R. 10 C. P. 10. 


Trust. 


1. A testator gave all property whatsoever that he might die possessed of to his 
wife, for her sole use and benefit, in full confidence that she would bestow it on 
her decease on his children in a just, true, and equitable spirit, and in such man- 
ner and way as she felt would meet with his approval. Held, that the wife took 
a life estate only, with power of bestowing amongst the children. What interest 
the children took, not determined. — LeMarchant v. LeMarchant, L. R. 18 Eq. 
414. 

2. A testator gave his residuary estate to trustees in trust for his wife for life, 
remainder over, and empowered the trustees to continue invested any of his gov- 
ernment stocks or real securities. J/eld, that certain long annuities for eighty 
years should have been sold by the trustees, and that the wife’s estate was liable 
after her death for the amount for which such annuities would have sold. — 
Tickner v. Old, L. R. 18 Eq. 422. 

3. A testator devised real estate to trustees upon trust for his son for life, 
remainder to his grandson for life, remainder to the grandson's sons in tail, and 
upon trust to pay the testator’s debts on mortgage, bond, or otherwise, including 
£3000 charged upon said estate; and the testator directed the trustees to apply 
the rents in liquidation of his said debts until they should all be paid off, and 
that no person to whom any estate for life or in tail was limited should be entitled 
to the rents and profits of said estate until such estate was disincumbered and 
free from debt, and that the trustees should invest the moneys which might come 
to their hands until the same should be applied in any payment to be made under 
the will. A receiver had been appointed, and all the debts had been paid except 
said £8000, and there was an accumulated fund in court sufficient to pay this 
charge. Held, that the receiver must be discharged, and the tenant for life let into 
possession of said estate. — Tewart v. Lawson, L. R. 18 Eq. 490. 

4. A testator gave his real and personal estate to trustees upon certain trusts 
for his wife and children. One of the trustees died. The court appointed a niece 
of the testator, aged twenty-seven, trustee, it appearing that no other suitable 
person could be found willing to undertake the office. —Jn re Berkley, L. R. 9 
Ch. 720. 

5. A testator gave freehold property to trustees in trust for his son for life, 
with a gift over if his son should charge or incumber the same. The trustees 
filed a bill against certain parties, alleging that the latter held a portion of said 
property by virtue of a charge upon the same effected by the son, and the trustees 
interrogated said parties concerning all charges in their favor upon said property. 
The defendants replied that they held a portion of said property under a mort- 
gage from S., who held a lease of the same from the testator’s son at a rack-rent, 
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The trustees excepted to the defendant's answer for not setting forth the date of 


the lease to S. under which the defendants claimed. Exceptions allowed. — 
JTurst v. Hurst, L. R. 9 Ch. 762. 


See APPOINTMENT, 2; Girt; Power; RETAINER. 
Tua. —See Co.itsion. 
Urra Vines. — See Company, 2. 
Inriuence. —Sce Bonp, 2. 


Venxpor anp PurcHAsER. 

Upon a contract for the sale of real estate, where the vendor without his 
fault is unable to make a good title, the purchaser is not by law entitled to re- 
cover damages for the loss of his bargain, whether the vendor has actual posses- 
sion of the property or not. — Bain v. Fothergill, L. R. 7H. L. 148. 

See MorrGaGe, 1; Speciric PERFORMANCE. 

Warranty. — See Insprance, 1. 
Watercourse. — See Cana. 
Way. —See Deep, 2; Iicguway. 


Wi. 


A soldier in active military service made a will which was unattested. In the 
body of the will were found alterations. The testator left the service before he 
died. eld, that said alterations must be presumed to have been made by the 


testator when in active military service. — Jn the Goods of Tweedale, L. R. 3 
P. & D. 204. 


See ApemptTion, 2; AnNuiTY; Devise; Lecacy; Trust. 


Worps. 
** Damage.” — See Brit or Lavina. 
** Nephews and Nieces.” —See Leaacy, 1. 
“ Personal Representatives.” — See SETTLEMENT, 2. 
** Property.” — See EasEMENT. 
** Thieves.” —See Biri or Lavina. 


Wrir. — See JurispicTion. 
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[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 40 Connecticut; 14 Florida; 48 and 49 
Georgia; 63 Illinois; 44 Indiana; 36 Iowa; 59 Maryland; 110 Massachusetts ; 
28 Michigan ; 53 Missouri ; 71 North Carolina; 74 Pennsylvania State ; 38 Texas; 
46 Vermont ; and 33 Wisconsin; also from 19 Wallace (Supreme Court of the 
United States).] 

AccESSsORY. 

An accessory was tried before the principal, as authorized by statute, and 
was found guilty ; afterwards, and before judgment, the principal was tried and 
acquitted. Held, that the accessory was thereupon entitled to be discharged on 
motion. — McCarty v. The State, 44 Ind. 214. 


ACKNOWLEDGMENT. 
The acknowledgment of a deed of trust was taken by the trustee. /7eld, that, 

as he was entitled to commissions for administering the trust, his interest was 

such as to disqualify him from taking the acknowledgment. — Brown v. Moore, 

38 Tex. 645. 

Action. —See Breacu or Promise; Fraup, 2; Huspaxp anp Wire, 2; 
Lorp’s Day; Master anp Servant; Municipat Corporation, 1, 3, 4; 
Parties, 1; Penat Action; WaTERCOURSE. 


ApinistraTion. — See Executor; PartNersnip; WI, 1. 


ADMISSION. 
At the trial of an action, the facts that defendants were a corporation, and 
‘that certain persons were their officers at a certain time, were admitted by their 
counsel. At a second trial, the admission having been withdrawn, plaintiffs 
notified defendants to produce their records, which they failed to do, whereupon 
plaintiffs offered evidence of the admission at the former trial. J/eld, that the 
evidence was competent, but not conclusive. — Perry v. Simpson Waterproof 
Manufacturing Co., 40 Conn, 313. 
See Limitations, STaTUTE OF, 2. 


AGENT. 

Plaintiff employed defendant, by parol, as agent to buy land for him. 
Defendant bought the land in his own name, gave his own note for the purchase- 
money, and claimed to hold the land to his own use. Held, that he might do so, 
and that there was no resulting trust which equity would enforce in plaintiff's 
favor. — Burden v. Sheridan, 36 Iowa, 125. 

See Corporation, 3; Fatse REPRESENTATIONS; Huspanp anv Wire, 3; 
Municipat Corporation, 1, 3, 4; OFFICER ; Power; Surety, 2. 
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ALIEN. 


The children of an alien who dies after making the primary declaration of 
intention to become a citizen, but before naturalization, may take lands by 
descent from their father. — Schrimpf’ v. Settegast, 38 Tex. 96. 


ALIMONY. 


1. The court will geant alimony to a wife, in a proper case, though no divorce 
is sought. — Graves v. Graves, 36 Lowa, 310. 

2. But not in an independent proceeding, after a divorce has been granted. 
— Wilde v. Wilde, Id. 319. 


AprreaL. — See Bankruptcy; Jurisprcrion, 1; Renewav or Surrs, 3. 


Arrest. — See INDICTMENT, 3. 


ARSON. 


The owner of a house died, leaving heirs. His widow continued to oceupy 
the house. In an indictment for burning it, held, that the ownership of it was 
properly laid in her. — State v. Gailor, 71 N. C. 88. 


ASSAULT. 

In an action for assault it is no defence that the defendant had an irrevocable 
license to enter on the land of the plaintiff, who forcibly opposed his entry. — 
Churchill vy. Hulbert, 110 Mass. 42. 

See InpICTMENT, 1. 

AssIGNEE. — See Parties, 1. 
Assumpsit. — See InFant. 

ATTACHMENT. — See ForeriGN ATTACHMENT; Limitations, STATUTE OF, 3. 
ATTORNEY AND CounsEL. —See ConstiruTionaL Law, State, 2; Power. 
Batt. —See Bonn. 

Bank. —See Usury. 


BANKRUPTCY. 

A bankrupt having obtained his discharge, against the opposition of a cred- 
itor, the creditor filed a petition in the Circuit Court, praying for a reversal of 
the order of discharge. eld, that no appeal lay to the Supreme Court from 
the decree of the Circuit Court on such petition. (MrLLer and Braptey, JJ., 
dissenting.) — Coit v. Robinson, 19 Wall. 274. 

See Corporation, 1. 

Batrery.— See InpictMent, 1. 


BetrerMent. —See Tax, 2. 


Britis anp Nores. 
1. A writing in these words, ‘* Due C. D. seventeen dollars, value received. 
A. B.,” held, not a ‘* promissory note not negotiable,” within the meaning of a 
statute limiting the time of suing on such instruments, (Foster and Puetrs, JJ., 
dissenting.) — Currier v. Lockwood, 40 Conn. 349. 
2. Aman made a promissory note, being fraudulently induced by the payee 
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to believe that he was signing a different paper. Held, that the note was void, 
even in the hands of a bond fide indorsee before maturity. — Detwiler v. Bish, 
44 Ind. 70. 

3. A promissory note payable to A. B. or bearer, twelve months after date, 
‘or before, if made out of the sale of” a machine, held, negotiable. — Ernst v. 
Steckman, 74 Penn. St. 13. 

4. A city corporation, being in embarrassed circumstances, issued checks 
drawn on the city treasurer, which were indorsed by him and then received in 
payment of school taxes, and afterwards sold at a discount, and the proceeds 
applied to the payment of school expenses. //eld, that such checks were not 
promissory notes, and that the city might set up against a bond fide holder any 
defence which would have been good against the original taker. (CLurrorb, 
Swayne, and Strona, JJ., dissenting.) — Mayor of Nashville v. Ray, 19 Wall. 
468. 

See ConsipERATION; HusBanp anp Wire, 3; Surety, 1, 4. 


Bona Five Purcnaser. — See Brits anp Notes, 2, 4; CONFEDERATE Money, 
2; Corporation, 3. 


Bonp. 
A bail bond was executed by A. B. as principal, conditioned that whereas an 
indictment had been found against A. B. ‘‘ now if the above bounden 
shall appear,” &c., the bond to be void. Held, that the bond was good, not- 
withstanding the blank, and bound A. B. to appear.— Gorman v. The State, 
38 Tex. 112. 
See Surety, 2, 3. 


Bounpary. — See JURISDICTION, 2. 


Breacu OF PRoMISE OF MARRIAGE. 


An action for breach of promise of marriage is not maintainable if at the time 
of the promise both parties were married, and known to be so by each other. 
— Paddock vy. Robinson, 63 Ill. 99. 

See SEDUCTION. 


Brince. — See Nuisance. 
By-Law. — See OFrFicer. 


CaRRIER. 


1. A soldier, travelling by rail to join the Confederate army, had with him a 
negro servant, whom the railroad company refused to carry free, as a soldier, 
but demanded and received payment for transporting. Held, that the contract 
to carry the negro was not illegal, and that the company was liable for negligence 
whereby he was injured. — Redd v. Muscogee R.R. Co., 48 Ga. 102. 

2. Barrels of oil were sent by rail, and on arrival at the station of their desti- 
nation were found to be leaky. The carriers admitted their liability for the loss 
up to that time, but refused to repair the barrels, or to be responsible for any 
further leakage which might happen in conveying the barrels from the railway 
station to the consignee’s store. eld, that the consignee might refuse to take 
the oil, and sue the carriers for its value, without paying or tendering freight. — 
Breed vy. Mitchell, 48 Ga, 533, 
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3. By act of Congress (16 Sts. at Large, 458) if any shipper of precious 
metals or stones contained in any parcel shall lade the same as freight or baggave 
on any vessel, without giving notice of their value and having the same entered 
on the bill of lading, the owners of the vessel shall not be liable as carriers 
thereof. //eld, that a passenger travelling with his own personal baggage, which 
contained dentist's instruments set with gold and jewels, was not a shipper within 
the meaning of the act. — Brock y. Gale, 14 Fla. 523. 

See Damages, 1. 


Cuariry. 

Bequest of a sum to be expended according to the directions of the executors 
for the establishment of a school at M. for the education of children. 7Zed:/, that 
this was not a gift for a public charity, and therefore that a suit to administer it, 
on behalf of the State, could not be sustained. — Attorney-General y. Soule, 
28 Mich. 153. 

Cuarter. —See Corporation, 4; Municrpa, Corporation, 2; Usury. 
Cueck.— See Brits anp Notes, 4. 
Common Carrrer.—See Carrier. 


CONFEDERATE MONEY. 


1. Action on a note made and payable in Alabama in 1864. Plea, a tender 
made in Confederate money during the war. Held, bad. — Forcheimer v. Holly, 
14 Fla. 239. 

2. One who had bought land and paid for it in Confederate money, held, 


not to be a bond fide purchaser for value. — Willis v. Johnson, 38 Tex. 303. 
See ConstitutionaL Law, 1. 


Conriict or Laws. 

A man domiciled in North Carolina, being about to marry a woman domiciled 
in New York, made a settlement which was duly recorded in the latter state, but 
not in the former, of all her property on her. After the marriage, part of the 
property was invested in the purchase of land in North Carolina, in the husband's 
name. J/eld, that the wife could hold it against his creditors. (Bynum, J., 
dissenting.) — Hicks vy. Skinner, 71 N. C. 539. 


ConSIDERATION. 

Plaintiff holding a note made by P., payable on demand, agreed to give P. 
time for payment, if he would procure defendant’s indorsement on the note ; 
which he did, defendant receiving no consideration for his indorsement, and not 
knowing of the agreement between plaintiff and P. Held, that there was no 
consideration for defendant’s promise, and that he was not liable on it to plain- 
tiff. — Ellis v. Clark, 110 Mass. 389. 

See ConreDERATE Money, 2; ConstiruTioNaL Law, 1; Contract, 2. 


ConSTITUTIONAL Law. 


1. A clause in a state Constitution annulling contracts the consideration of 
which was Confederate money, held, unconstitutional. — Forcheimer v. Holly, 14 
Fla. 239. 
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2. A statute authorized counties to levy a tax, and with the proceeds of it to 
subscribe for and take stock in railroad companies. A later statute required 
railroads so aided to issue stock to the persons who had paid such taxes, to the 
amount by them respectively paid; and provided that such issue should cancel 
pro tanto the stock held by the county in which the tax-payer lived, issued under 
the provisions of the former act. Held, that the last act was constitutional. 
(Buskink and Perit, JJ., dissenting). — Lucas v. Board of Commissioners of 
Tippcecanve County, 44 Ind. 524. 

3. Women are not entitled to vote by virtue of the Fourteenth Amendment 
to the Constitution of the United States. — Minor v. Happersett, 53 Mo. 58. 

See Stature or, 1; Stamp. 


ConstitutTionaL Law, 


1. The Constitution of Florida, which allows the Governor to require the 
opinion of the Supreme Court on questions of law, provides that impeachment 
of the Governor shall suspend him from office until acquittal. J/eld, that the 
Governor, while under impeachment, could not require any opinion of the Court. 
— Opinion of the Justices, 14 Fla. 289. 

2. Under the constitutional provision securing to persons accused of crime 
the benefit of counsel, held, that a judge presiding at a criminal trial had no right 
to limit the prisoner’s counsel to forty minutes for his argument.— Hunt v. The 
State, 49 Ga. 255. 

3. The Constitution of a state provided that no person should hold more than 
one lucrative office at the same time. J/eld, that this provision did not apply to 
oflices purely municipal, as that of city councilman. — State v. Kirk, 44 Ind. 401. 

See ConstituTIoNnaL Law, 1; Limirations, Statute oF, 1; Tax, 2. 


ContTRACT. 


1. A city ordinance permitted a gas company to lay pipes in the streets, on 
condition of furnishing gas ‘tas cheap as is furnished in” certain cities named. 
The company accepted the terms. J/eld, that they were bound at any time to 
furnish gas as cheap as it was then furnished in the specified cities, and not as 
cheap as it was furnished in those cities when the ordinance was passed. — Wor- 
cester Gas Light Co. v. Worcester, 110 Mass. 353. 

2. A. and B. were creditors of C. A. agreed to release his claim on C. if B. 
would do the same; B. assented, and A. released. J/eld, that C. might plead 
this matter in bar of an action by B. on his claim. — Davenport v. First Congre- 
gational Society, 33 Wis. 387. 

See Carnirr, 1, 2, 3; ConrepERATE Money, 1, 2; Conriicr or Laws; 
CONSIDERATION ; CONSTITUTIONAL Law, 1; CouNnTER-CLam; Fraup; Fravups, 
SraruTe oF; ILLeGaL Contract; Inrant; Marriep Woman; Master 
Servant; Stamp, 1; Surery; UsaGe. 


ContripuToRY NEGLIGENCE. 

A passenger in a railway car put his arm out of the window, and was thereby 
injured. J/eld, that he was guilty of such negligence as to bar any action against 
the railway company. — Pittsburg & Connellsville R.R. Co. v. Andrews, 39 Md. 
329. 

See Way, 3. 

VOL. IX. 33 
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Conversion. — See PARTNERSHIP. 


CorporaTIon. 


1. A statute of Connecticut authorized a court of equity to wind up the affairs 
of, and dissolve, any corporation which had abandoned its business, and neg- 
lected to wind up its own affairs. J/eld, that this power might be exercised in 
case of a corporation which was chartered by other states as well as by Connee- 
ticut, and had gone into bankruptey. — Hart v. Boston, Hartjord, & Erie R.R, 
Co., 40 Conn, 524. 

2. The president of a company, who was also a director, knowing, by reason 
of his official position, that the company’s stock was worth more than its market 
value, bought stock of a stockholder of the company, for a price below its real 
value, and without disclosing to him the facts within his knowledge as to its value. 
Ileld, that there was no relation of trust between the parties, and that in the 
absence of actual fraud the purchase was valid. (Downey, C. J., dissenting.) 
— Board of Commissioners of Tippecanoe County v. Reynolds, 44 Ind. 509. 

3. The treasurer of a corporation, whose” duty it was to issue certificates of 
stock, fraudulently issued certificates, regular in form, but not representing any 
real stock, and pledged them to secure money borrowed by himself. Held, that 
the corporation was liable to the pledgee, who had no notice of the fraud, for the 
amount lent by him, with interest. — Tome v, Parkersburg R.L. Co., 39 Md. 36. 

4. The legislature of North Carolina, in 1863, chartered certain persons as a 
corporation to hold and invest funds for the education of indigent orphans, sons 
of soldiers who might be killed or disabled in the service of the Confederate 
States, and when no such claimants should exist, then of other orphan boys, 
Held, that the charter was granted in aid of the rebellion, and therefore void. 
(Reape and Ropman, JJ., dissenting.) Trustees of N. C. Endowment Fund v. 
Satchwell, 71 N. C. 111. ; 

See ConstituTionaL Law, 2; Removat or Suits, 1. 


Counter-CLalM. 

A. broke and entered the close of B., with cattle, which ate the grass. Held, 
that B. might waive the tort, and set up a claim for pasturage of the cattle as a 
counter-claim in an action of contract brought against him by A. — Norden v. 
Jones, 33 Wis. 600. 

County. — See ConstitutionaL Law, 2; Removat or Suits, 1. 
Covenant. —See Quiet Enjoyment; Tax, 1. 


Law. — See Accessory; Arson; ConstirutionaL Law, Stater, 2; 
Deapty Weapons; Evipence, 3; Jury; SepucTion. 


Crops. — See EMBLEMENTS. 
Custom.— See UsaGe. 


DAMAGES. 


1. Action against a common carrier for the loss of baggage, among which was 
a set of dentist’s instruments. Plaintiff claimed as special damages that he was 
unable, by reason of the loss, to exercise his profession for six months. Held, 
too remote. — Brock v. Gale, 14 Fla. 523. 
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2. Statutory action by an administrator, for the benefit of the intestate’s 
widow and children, to recover for negligence of defendant's causing the death 
of the intestate. J/eld, that evidence of the receipt of money by the widow and 
children on a policy of insurance on the intestate’s life, was inadmissible in reduc- 
tion of damages. — Sherlock vy. Alling, 44 Ind. 184. [Compare Bradburn v. 
Great Western Railway Co., L. R. 10 Exch. 1.] 

3. Machinery was sold, with warranty, by a person not the manufacturer. 
Ileld, that the value of the use of it for a reasonable time to make repairs needed 
to cause it to comply with the warranty, was not an allowable item of damages in 
an action on the warranty, no fraud being charged. — Booker vy. Goldsborough, 
44 Ind. 490. 

4. Trespass for digging and carrying away coal from the plaintiff's land. 
Held, that the measure of damages was the value of the coal after it was severed 
and before it was carried out of the mine. (Rosrnsoy, J., dissenting.) — Bar- 
ton Coal Co. v. Cox, 39 Md. 1. 

5. In a proceeding to assess damages for injuries caused by the construction 
of a railway to houses abutting on a street, there was evidence that the houses 
encroached on the street. The jury were instructed to estimate damages to the 
property, houses and lots, considering the houses to be on the proper line. Held, 
correct. — Pittsburg, Virginia, & Charlestown R.R. Co. v. Rose, 74 Penn. St. 362. 

See JupGMENT, 3, 4,5; New Triat. 


Deapiy Weapons. 


An act prohibiting the carrying of deadly weapons, held, not to prevent a 


traveller in a carriage on the highway from carrying arms for his own defence. 
— Maxwell v. The State, 38 Tex. 170. 


Deep. — See ACKNOWLEDGMENT; Bonp; EaseMENT; Estorret, 2; Evi- 
DENCE, 1; Power; Recorp; Seat; Tax, 1; Trust. 
Deravu.tt. —See JUDGMENT, 2. 
Detivery. — See Carrier, 2. 
Descent. — See ALIEN. 


aND LEGacy. 


1. Testator bequeathed property to his wife for life, and at her death to his 
children living at the time of her death, and to the issue of those who might have 
deceased. One of the testator’s children died in his lifetime, leaving a child 
who died after the death of the testator, and before that of his widow. Held, 
that that child had a vested interest under the will, to which his administrator was 
entitled after the death of the widow. — Austin v. Bristol, 40 Conn. 120. 

2. Devise of the ‘* west half of the north-east quarter of section 23.” Held, 
(1) that extrinsic evidence was inadmissible to show that the testator owned 
the east half of the south-west quarter of section 23, and no other land; and 
therefore, (2) that nothing passed by the devise. — Fitzpatrick v. Fitzpatrick, 
36 Iowa, 674. 

3. A testator bequeathed the residue of his estate to the Methodist mission at 
Bombay. There was no such mission. It appeared by extrinsic evidence that 
the testator could not read or write; that he was a member of the Methodist 
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church, and interested in the missions of that church in India, which were 
conducted by an incorporated society of the church, the missionaries sent out by 
which landed at Bombay. Held, that the legacy should go to the society, for the 
use of missions in India. — Me Allister v. McAllister, 46 Vt. 272. 

See Cuarrry; Estare Tain. 


Dimecror. — See Corporation, 2; Representations. 
DiscuarGe. — See Bankrurrcy. 


Divorce. 

A decree of divorce, binding as between the husband and wife, cannot be 
impeached by her, as obtained by fraud, in a writ of dower against persons who 
purchased land from him during the coverture. — Hood v. Hood, 110 Mass. 463, 

See ALimony. 

Dower. — See Divorce; Power. 


EssEMENT. 


A deed conveyed to the grantee, his heirs and assigns, the right to take water 
from a well on the grantor’s land. Held, that this right was assignable by the 
grantee, even though not appurtenant to any of his land. — Poull v. Mockley, 
33 Wis. 482. 

Erection. — See Constirutionat Law, 3; Municipat Corporation, 2. 


EMBLEMENTS. 
A person in possession of land, claiming to own it, but against whom an action 


was pending to recover it, let it to a tenant who entered and sowed crops, having 
notice of the pendency of the action. Judgment was recovered against the land- 
lord, who surrendered possession of the land. Held, that the tenant was not 
entitled to the crops. — Rowell v. Klein, 44 Ind. 290. 


Equity. — See Estorrer, 1; Exemption, 2; Fravup, 1; Ixsuncrion; Jupe- 
MENT, 6; Mistake; PartNersaip; Trespass. 


Equity PLeavineG anp Practice. — See Parries, 2. 


Estate Tarr. 


Devise to S., but if she should die ‘* leaving no issue or child,” then over. 
Held, that S. did not take an estate tail. — Zilli v. Hill, 74 Penn. St. 173. 


1. A. bought land, relying on the representations of a sheriff that there were 
no liens on it. The sheriff knew that the land was in fact bound by an execution, 
under which it was afterwards sold, and bought by himself. Held, that he was 
estopped trom setting up the title so acquired against A., and should be decreed 
to convey to him. — Gill v. Denton, 71 N. C. 341. 

2. A. having taken proceedings which were voidable, to acquire title to public 
land of the United States, conveyed the land to B., who conveyed it to C., both 
conveyances being with covenants of warranty. C. quitclaimed to D. all his 
right, title, and interest in the land, in possession or expectancy. A.’s original 
proceedings to acquire title having been avoided by the action of the proper 


SELECTED DIGEST OF STATE REPORTS. 497 


authorities, he procured an act of Congress vesting the title in him as of the date 
of his proceedings, ‘* so that the title may enure to the benefit of his grantees so 
far as he may have conveyed the same.” J/eld, that D. thereby acquired a good 
title by estoppel, and that a subsequent conveyance by C. passed nothing. — 
McCarthy v. Mann, 19 Wall. 20. 
See Divorce. 
Estray. 

Action for taking plaintiff’s horses. Plea, that the horses were running at 
large in a town, contrary to ordinance of the town, wherefore defendant impounded 
them. Replication, that the horses escaped from plaintiff's enclosure without his 
fault, and that he made diligent search for them, and that while he was so secking 
them they were taken. Held, good. — Kinder v. Gillespie, 63 Ill. 88. 

Eviction. — See Quiet ENJOYMENT. 


EVIDENCE. 


1. An administrator's deed, more than thirty years old,was offered in evidence. 
Held, that it was inadmissible without proof of the administrator’s authority to 
make it. — Fell v. Young, 63 Il. 106. 

2. A witness was permitted to write his name in presence of the jury, for the 
purpose of being compared with a signature purporting to be his, the genuineness 
of which he denied. J/eld, error. — King v. Donahue, 110 Mass. 155. 

3. At the coroner’s inquest on the body of a person found dead, it appeared 
that A. had said that the deceased was accidentally burned to death, and that she, 
A., had burnt her hand in trying to put the fire out. A. being then in custody 
on suspicion of the murder of the deceased, was compelled by the coroner, against 
her objection, to show her hand, which appeared to be uninjured. Held, that 
evidence of this was admissible on the trial of A. for the murder. — State v. 
Garrett, 71 N. C. 85. 

4. A contract within the Statute of Frauds was proved at the trial of an action 
brought on it, by parol evidence. The -defendant made no objection to such 
evidence, until after the testimony on both sides was all in. J/eld, that it was 
then too late to take the objection, and that it must be considered as waived. — 
Montgomery v. Edwards, 46 Vt. 151. 

See Apmission; Devise, 2, 3; NeGuicence; Seat; Stamp, 1; UsaGe; 
Wut, 2. 

Execution. — See Exemption; JuDGMENT, 6. 


Executor anp ApMINIsTRATOR. — See DamaGes, 2; Evipence, 1; JupGr. 


EXEMPTION. 


1. An exemption from seizure on execution of ‘‘ tools of a debtor's trade,” 
held, not to apply to machinery. — Seeley v. Gwillim, 40 Conn. 106. 

2. Bill for an injunction to restrain the levy of an execution on personal 
property exempt by statute, held, not maintainable, the remedy being at law. — 
Bryan v. Long, 14 Fla. 366. 


Farse REPRESENTATIONS. 


Subscriptions were made to stock of a railroad company, and a mortgage 
given to secure them, by persons who relied on representations made by agents 
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of the road and others, that the investment would be profitable. Z/eld, that such 
representations were no defence to a bill to foreclose, filed by a director of the 
company, to whom the mortgage had been assigned for value. — Sawyer v, 
Prickett, 19 Wall. 146. 
Sce Fraup. 
Fine Insurance. — See Insurance (Fine). 
Forec.osure, — See 


Foreign ATTACHMENT. 

Goods which had been destroyed by fire were insured by a policy giving the 
insurers the right of election either to pay for the goods or replace them. Held, 
that, before the insurers had made such election, they were under no such absolute 
liability to pay money to the insured as to make them chargeable as garnishees 
in a suit against him. — Martz v. Detroit F’. & M. Ins. Co., 23 Mich. 201. 

Foreign JupGMENT. — See JUDGMENT, 2. 


Fonrrirure. — See TENANT FOR LiFe. 


Fravp. 

1, A. represented to B., who was the holder of an unrecorded deed of land 
on which an execution had been levied, that if she would allow him to buy the 
land at the sheriff’s sale, he would execute a writing before the land was bid off, 
declaring that he bought it for her; B. accordingly suffered A. to buy the land, 
which he did, but refused to execute the writing. Zeld, that in equity he held 
the land in trust for B. — Wolford v. Herrington, 74 Penn. St. 311. 

2. A wife falsely represented to a tradesman,whom her husband had forbidden 
to sell goods to her on credit, that she required the goods as necessaries, and that 
her husband refused to provide them; and she thereby induced the tradesman to 
sell to her. J/eld, that he could not maintain an action on the case against the 
husband and wife, to recover damages for the fraud. — Woodward v. Barnes, 
46 Vt. 332. 

Sce anp Nores, 2; Corporation, 2,3; Farse Representations; 
Surety, 1. 

Fraups, STaTuTE OF. 


1. Plaintiff, who had been negotiating with defendant for a lease of land to 
be used for a strawberry garden, wrote to defendant inquiring whether he could 
have the land on the terms proposed. Defendant wrote in reply, ** Set your 
strawberries,” and signed his name. eld, a sufficient memorandum to satisly 

_ the statute. — Linsley v. Tibbals, 40 Conn. 522. 

2. A sale of land made under the order, and by an officer of a court of equity, 
is not within the statute. — Warfield v. Dorsey, 39 Md. 299. 

3. Assumpsit fer goods sold and delivered. Defence, the Statute of Frauds, 
The defendants prayed the court to instruct the jury that in order to take the 
case out of the statute, there must have been an acceptance of the goods by the 
defendants, with the intent of taking possession as owners; but the court refused 
so to rule, and ruled that the acceptance need not be absolute, but might be such 
as would not preclude the defendants from objecting to the quality of the goods 
as not corresponding to samples. Held, error. — Hewes v. Jordan, 39 Md. 472. 

See EvipEncer, 4. 
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GarNrsHMENT. — See Foreign ATTACHMENT. 


Girt. 

A widow having a considerable property and no children, deposited in a 
savings-bank $250 in her own name as trustee for W., who was the child of a 
neighbor, and with whom she was well acquainted. Soon after she told his 
parents that she had made a deposit for their son, and afterwards spoke of it 
as belonging to him, At different times thereafter she drew out the money and 
applied it to her own use; and died leaving a will in which no mention was made 
of the deposit or of W. JZeld, that the deposit was a complete gift, that the 
depositor could not revoke it, and that her executor was liable to W. for the 
amount deposited. (Carpenter and Puetrs, JJ., dissenting.) — Minor v. 
Rogers, 40 Conn. 512. 

Governor. — See ConsTITUTIONAL Law, Stare, 1. 
Guaranty. — Sce ConsipERATION. 


Hussanp anp Wire. 

1. A married woman, without authority or assent of her husband, hired and 
occupied a pew ina church. Held, that the husband was not liable for the rent 
of the pew. — St. John’s Parish vy. Bronson, 40 Conn. 75. 

2. By statute of Iowa, neither husband nor wife is liable for the debts or 
liabilities of the other incurred before marriage, nor are they liable for the sep- 
arate debts of each other. eld, that a husband was liable, as at common law, 
for the wife’s torts committed after marriage. — McEifresh vy. Kirkendall, 
36 Iowa, 224. 

3. A part-payment made by a woman on her husband's note will not take it 
out of the Statute of Limitations, in the absence of evidence that he authorized 
her to make the payment. — Butler v. Price, 110 Mass. 97. 

See Atimony; Conruict or Laws; Divorce; Fraup, 2; Marriep 
Woman. 

Contract. 

Plaintiff and defendant agreed not to bid against each other for a government 
contract to be given to the lowest bidder, and to share the profits of the contract 
when given to one of them. The contract having been performed, held, that 
plaintiff could not sue defendant for a partnership accounting. (Ropman, J., 
dissenting.) — King v. Winants, 71 N. C. 469. 

See Carrier, 1; Lorp’s Day. 


ImpeacuMENT. — See ConstituTIONAL Law, State, 1. 


INDICTMENT. 


1. Indictment charging that the defendant with force and arms, &c., in and 
upon one , in the peace of the state then and there being, did make an 
assault. and him the said J. D. did then and there beat, &. J/eld, that the 
indictment sufficiently charged an assault on J. D. — Harn v. The State, 39 Ma. 
582. 

2. An indictment averring that the defendant kept ‘a disorderly tenement,” 
charges no offence known to the law. — Commonwealth v. Wise, 110 Mass. 181, 
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3. Where, by statute, an indictment is to be found it the county where the 
prisoner may be apprehended, the indictment must allege such apprehension at a 
time before the finding of the indictment. — State v. Griswold, 53 Mo. 181. 

See Arson. 


Invorser. — See CoNnsIDERATION. 


INFANT. 


An infant contracted in writing to work for three years; before the end of 
that time he left his employers without cause. Held, that he could recover on a 


quantum meruit for the work actually done by him. — Gaffney v. Z/ayden, 110 
Mass. 137. 


INJUNCTION. 

Two sewing-machine companies competed for a prize offered for the best 
machine, and the prize was awarded to one of them; but the other caused to be 
published in the newspapers false statements that the prize had been awarded to 
it. Held, that the former company could not bave an injunction against the latter 
to restrain such publication. — Singer Manufacturing Co. v. Domestic Sewing 
Machine Co., 49 Ga. 70. 

See Exemption, 2; Partirs, 2; Trespass. 


Insurance (Fire). 

Goods stored in a town occupied by the United States forces during the war, 
were insured against fire by a policy exempting the insurers from liability for 
damage by fire arising by any invasion, insurrection, riot, or civil commotion, or 
by the act of any military or usurped power. The town being attacked by a 
superior force of the enemy, was abandoned by the troops, who by the order of 
their commanding officer, set fire to a building containing military stores to 
prevent their falling into the enemy’s hands. The fire spread to the building 
containing the goods insured, and destroyed them. Held, that the insurers were 
liable. — Boon v. Altna Ins. Co., 40 Conn. 575 (United States Circuit Court, 
Wooprvrr and Surpman, JJ.). 

See Foreign ATTACHMENT. 


Insurance (LiFe). 

A person whose life was insured by a policy containing a clause exempting the 
insurers from liability for death caused by duelling, fighting, or other breach of 
law on the part of the assured, or by his wilfully exposing himself to unnecessary 
danger, was driving a wagon at a horse-race for a wager, contrary to statute. A 
collision happening, he jumped out of the wagon, alighting safely, but in trying 
to stop his horse was thrown down and killed. eld, that the insurers were not 
liable. — Travellers’ Ins. Co. v. Seaver, 19 Wall. 531. 

See DamaGes, 2. 


Insurance (Marine). 
Machinery packed in separate parcels, intended to be put together and used 
as one machine, was insured against marine loss. Part of the machinery was 
whol'y lost by a shipwreck, and the rest was saved in such a condition as to be 
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of no value except as old iron. Held, a total loss. — Great Western Ins. Co. v. 
Fogarty, 19 Wall. 640. 


InTEREsT. — See Usury. 
Jot Liasitity. — See Surety, 4. 


JUDGE. 


A judge of probate is not disqualified from granting probate of a will, approve 
ing the executor’s bond, accepting his resignation, or granting letters testamentary, 
by the fact that a creditor of the estate, not a party to such proceedings, is the 
judge's father-in-law. — Aldrich, appellant, 110 Mass. 189. 


JUDGMENT. 

1. A prisoner was found guilty, and his punishment was fixed by the jury, 
according to the Indiana practice. His motions for a new trial and in arrest of 
judgment were denied, and he was committed to jail; but no judgment was 
entered during the term. J/eld, that it could not be entered afterwards, and 
that the prisoner was entitled to his discharge. — Passwater v. Edwards, 44 Ind. 
343. 

2. Action on a judgment recovered in another state. The record showed 
that the defendant was summoned, but not till the return day of the writ. Held, . 
that the service, though defective, was not void, and that the judgment rendered 
on default was valid. — Darrah v. Watson, 36 Iowa, 116. 

3. The law required that before opening a street in a city, damages and bene- 
fits should be assessed by three freeholders, their report to be approved by the 
city council, and, on appeal, by a court. In an action by the city to recover 
betterments which had been assessed, and the assessment confirmed by the court, 
held, no defence that one of the assessors was not a freeholder. — Pittsburg v.° 
Cheney, 74 Penn. St. 262. 

4, Defendant sued plaintiffs for the use of his horse while kept by them, and 
had judgment by default. In a subsequent action by plaintiffs against defendant 
to recover for the keep of the horse, eld, that it was to be presumed that this 
claim was allowed as a set-off in the assessment of damages in the former action, 
and therefore that the judgment in that action was a bar. — Bemis v. Jennings, 
46 Vt. 45. : 

5. Defendant contracted to do certain work for plaintiff for a fixed price. 
IIe sued plaintiff for the price, and had judgment by default. Held, that such 
judgment was no bar to an action by plaintiff against defendant to recover 
damages for doing the work improperly. — Davenport v. Hubbard, 46 Vt. 200. 

6. A man bfought an action against a city in a Circuit Court of the United 
States, recovered judgment, and obtained a mandamus to the city authorities 
commanding them to levy a tax to satisfy the judgment; but, by resigning their 
offices before the writ could be served, they avoided making any return to it. 
Held, that the Circuit Court had not jurisdiction of a bill in equity to apply the 
taxable property in the city in satisfaction of the judgment. (CiiFFoRD and 
Swayne, JJ., dissenting.) — Rees v. Watertown, 19 Wall. 107; Heine v. Levee 
Commissioners, Id. 655. 

See Divorce ; Money; 


| 
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JURISDICTION. 

1. An action brought before a justice of the peace, claiming damages beyond 
his jurisdiction, was taken by appeal to a court which would have had jurisdiction 
of it, if originally brought there. A rule of the court required all pleas other 
than the general issue to be filed at the first term. At the third term the defend- 
ant moved to dismiss the action for want of jurisdiction. //eld, (1) that the court 
had jurisdiction, though the case was irregularly brought before it; (2) that the 
defendant had waived any objection to the irregularity. — Cook y. Morse, 40 Coun, 
544. 

2. The inhabitants of the towns on each side of a river separating the states 
of Vermont and New York altered the course of the stream, so as to bring a 
piece of land, which had been on the eastern bank, on to the western bank; and 
the local authorities of New York treated such land as belonging to that state, 
for more than thirty years. Held, that it still belonged to Vermont. — State v. 
Young, 46 Vt. 565. 

See Corroration, 1; JupGmMent, 6; Money; Municipat Corporation, 2; 
Removat or Suits. 


JurRY. 


A criminal case was tried, and a verdict found, by thirteen jurors. Held, 
error. — Bullard v. The State, 38 Tex. 504. 


JUSTICE OF THE Peace. — See Jurispicrion, 1. 
LanpDLorp anp Tenant. — See EmBiements ; NOTICE. 
Lipset. — See INguNCTION. 

License. — See Assautt; 

Lien. — See MortGaGe. 


Limirations, STATUTE OF. 

1. The constitution of Georgia forbade the recovery of any debt, the consid- 
eration of which was slaves or the hire thereof. This provision was sustained as 
constitutional by the Supreme Court of the State, but was adjudged unconstitu- 
tional by the Supreme Court of the United States, on appeal. Jel, that an 
action to recover such a debt was not taken out of the Statute of Limitations by 
the fact that it could not have been successfully prosecuted before the decision 
of the Supreme Court of the United States. — Harris v. Gray, 49 Ga. 585, 

2. A. made a mortgage to B. and C., trustees of D., and afterwards made 
another mortgage on the same property to the same persons as trustees of E., 
reciling that the property was already subject to a mortgage now in the hands 
of the aforesaid B. and C., trustees, and afterwards conveyed the equity of 
redemption. On bill filed to foreclose both mortgages, held, that the recital in 
the second mortgage was a suflicient acknowledgment to take the first out of the 
Statute of Limitations. — Palmer v. Butler, 36 Iowa, 576. 

3. Action against a sheriff for wrongfully releasing property attached by him. 
Plea, the Statute of Limitations. Held, that the action accrued, not from the 
date of the release, but from the date of judgment in the suit wherein the attach- 
ment was made. — Lesure v. Neal, 53 Mo. 412. 

See Iluspanp 3. 
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Lis Penpens. — See EMBLEMENTS. 


Lorp’s Day. 
Defendant hired a horse of plaintiff on Sunday to go to a certain place. He 


went further, and killed the horse by overdriving. eld, that he was liable in 
trover. — Frost v. Plumb, 40 Conn. 111. 


Marine Insurance. —Sce Insurance (Marine). 


Marriep Woman. 

A statute providing that actions at law may be sustained against any married 
woman upon any contract made by her on her personal credit, held, to apply 
to contracts made before the passage of the statute. — Buckingham v. Moss, 
40 Conn, 461. 

See anp Wire. 


— See W111, 1. 


Master SERVANT. 

A railway company employed contractors to build its road and the appurte- 
nances. Plaintiff, who was employed by the contractors to work on a freight- 
house was injured by handling timber to which a poisonous mixture had been 
applied to prevent decay. Held, that the contractors, and not the company, 
were liable. — West v. St. Louis, Vandalia, & Terre Haute R.R. Co., 63 Il. 
545. 

Measure or Damaces. — See DamaGEs. 
Mine. — See DamaGeEs, 4. 


Mistake. 

Bill in equity by the purchaser at a sale under power in a mortgage, against 
the heirs of a mortgagor, to establish his title to other land, in place of that 
bought by him, on the ground that the description of the latter was inserted in 
the mortgage by mistake for the former. Held, that the bill was not maintainable. 
(Avams and Narton, JJ., dissenting.) — Schwickerath vy. Cooksey, 53 Mo. 75. 

See WILL, 3. 


Money. 

Action to recover $950 in gold coin, or its value in currency, brought in a 
court having jurisdiction only when the sui in dispute was less than $1000. The 
plaintiff had a verdict, no evidence being offered of the value of gold coin at the 
time the debt fell due. eld, that the court had jurisdiction of the case, and 
might render judgment for the amount claimed, in currency. — Hewitt v. Brum- 
mel, 48 Ga. 481. 

See CoNFEDERATE Money; ConstituTIonaL Law, 1. 


MortGace. 
A lease was made, and the lessee by deed executed, delivered, and recorded 
simultaneously with the lease, mortgaged his term; a judgment had before been 
recovered against the lessee, which was a lien on his lands. The judgment 
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creditor levied his execution on the lands mortgaged. J/eld, that he could not 
hold them against the mortgagee. — Ahern v. White, 39 Md. 409. 

See Fatse Representations; Luwrations, Stature or, 2; Mistake; 
Quier Enjoyment. 


Menicrpat Corporation. 

1. A city, under power given by its charter, appointed an inspector of steam- 
boilers within the city, and by by-law imposed a penalty on any person who 
should use such a boiler without having it tested by the inspector. J/eld, that 
the city was not liable for negligence of the inspector in the discharge of his 
duty. — Mead v. New Haven, 40 Conn, 72. 

2. By amendment of a city charter, the board of councilmen were made final 
judges of the elections and returns of their own members; a jurisdiction which 
had before been vested in a court of law. Held, that the council had jurisdiction 
in case of an election which had occurred before the passage of the amendment. 
— Selleck vy. South Norwalk, 40 Conn, 359. 

3. A city, as authorized by its charter, established a fire department. Held, 
that no action lay against the city for negligence of the officers of the department, 
in failing to extinguish, as they might have done, a fire which destroyed plaintiff's 
property. — Heller v. Sedalia, 53 Mo. 159. 

4, Steam fire-engines belonging to a city were putting out a fire, when, by the 
negligence of those in charge of the engines, sparks were thrown on adjacent 
property, which was thereby burnt. Zeld, that the owner of it could maintain no 
action against the city. — Hayes v. Oshkosh, 33 Wis. 314. 

See Bitis anp Notes, 4; Constirutionat Law, State, 3; JupGMENT, 6; 
Watercourse; Way, 2. 


Morper. — See EvipEnce, 3. 
_ Naturarization. — See ALIEN. 
Waters. — See Nuisance. 
Necessaries. — See Wire, 1. 


NEGLIGENCE. 
Plaintiff, going after dark into defendant’s building on business, fell through 
an opening into the cellar. Held, that evidence that defendant afterwards put a 
light at the opening was admissible on the question of negligence in him. — 
McKee v. Bidwell, 74 Penn. St. 218. 
See Carrier, 1; Contrisurory NEGLIGENCE; MasTeR AND SERVANT; 
Municipay Corporation, 1, 3, 4; Rartroap; Watercourse; Way, 1, 3. 


NeEGoTiaBLe INstRUMENTsS. — See BILLs aNv Norzs. 


New Tria. 
In an action for slander, where the plaintiff was entitled, on the pleadings, to 
recover nominal damages, and the evidence showed that he could recover no 
more, the defendant had a verdict. Held, that a new trial should not be granted. 
— Jones v. King, 33 Wis. 422. 
See Removat or Suits, 2, 4; Trran. 
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Notice. 


Open, notorious, and exclusive possession of a tenant is notice of his landlord's 
claim of title, even to a purchaser living in another state. — Edwards v. Thomp- 
son, 71 N. C. 177. 

See Recorp. 


NUISANCE. 


The owners of a steamboat licensed to run on a navigable river notified the 
owners of a railroad bridge crossing the river to make a draw in their bridge, as 
required by their charter. Some months after, the owners of the boat arriving 
with their boat at the bridge, and being unable to pass it, no draw having been 
made, tore down part of it, and passed. J/eld, a lawful abatement of a nuisance. 
— State v. Parrott, 71 N. C. 311. 

See InpICTMENT, 2; WaTERCOURSE. 


Nuncupative WILL. —See W111, 1. 


OFFICER. 


A police constable was authorized by town ordinance to take up and impound 
hogs running at large. Held, that he might authorize any other person to do so. 
(Watker, Tuornton, and McA.uister, JJ., dissenting.) — Friday v. Floyd, 
63 Ill. 50. 

See ConstituTIoNaL Law, State, 3; Limitations, StaTuTE oF, 3; Mu- 
nicipaL Corporation, 1, 3, 4. 


Parties. 

1. Debt by A., as assignee in bankruptcy of B., on a.bond given to B. by A. 
personally, as principal, and C. as surety. //eld, that the action would not lie, 
as A. could not be both plaintiff and defendant, even though he was the one 
in his own right, and the other as assignee. — McElhanon v. McElhanon, 63 Ill. 
457. 

2. One person charged with a tax cannot maintain a bill on behalf of himself 
and all others subject to the same tax, to restrain its collection as illegal. (CoLE, 
J., dissenting.) — Fleming v. Mershon, 36 Lowa, 413. 


PartNERSHIP. 


Two partners held as tenants in common land bought with money of the firm. 
One partner died, and the other bought his interest in the land, assuming the debts 
of the firm. eld, that the purchase-money was to be distributed as real estate. 
— Foster's Appeal, 74 Penn. St. 391. 

See Contract. 


Passencer. —See Contrisutory NEGLIGENCE. 


Penav ACTION. 

Debt qui tam, on a statute imposing a penalty for obstructing a highway, to 
be sued for by any elector of the town, half to his own use, and half to the use of 
the town. Held, that the plaintiff was bound to prove that he was an elector of 
the town, although the defendant had not denied it by plea in abatement. — 
Waddle v. Duncan, 63 Ill, 223. 
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Prieapinc. — See Quiet ENJOYMENT. 
PLepGe. — See Corporation, 3. 


Power. 

Husband and wife appointed by power under seal an attorney to sell for them 
and in their names, land in Colorado, the title to which was vested in the hus- 
band. By the law there in force, a wife is dowable only of lands of which the 
husband dies seised. The attorney conveyed the lands by deed in the name of 
the husband alone. Z7eld, a good execution of the power. — Holladay v. Daily, 
19 Wall. 606. 

See Qurer ExJoyMENT. 

Practice. —See Bankruptcy; Trav. 
Presumption. — See Evipence, 1; Sean. 
Principat anp AGENT. — See AGENT. 


Principat anp Surety. — See Surety. 
Prioriry. — See MortGace. 


Promissory Notre.— See Bitts anp Notes. 
ProximatE aNnD Remote Cause. — See Insurance (Lire). 


Quiet ENJOYMENT. 
Action on the covenant for quiet enjoyment contained in a deed of convey- 
ance. Breach, an eviction by the purchaser at a sale under a power in a mort- 
gage. Held, that the declaration was bad on demurrer for not showing specifically 


that the terms of the power were pursued at the sale. — Clark v. Lineberger, 44 
Ind, 223. 


Quitciaim. —See Estrorret, 2. 


RaILroapD. 

Where a railroad company allowed certain persons to run cars on its road, 
held, that it was liable for damages caused by their negligence. — Macon & Au- 
gusta R.R. Co. v. Mayes, 49 Ga. 355. 

See Carrier, 1; ConstirurionaL Law, 2; Conrrisutory NEGLIGENCE; 
Master anp SERVANT; NUISANCE. 


Recerpr. — See Surety, 4. 


Recorp. 

A mortgage was recorded, and a reference to the record, with a description of 
the deed, was made in the index book. The record was afterwards destroyed by 
fire, but the index book was saved. Held, that subsequent purchasers of the 
land mortgaged were chargeable with notice of the mortgage; and that they 
would have been equally so if the index book had been burned. — Alvis v. Mor- 
rison, 63 Ill. 181. 

See Conruict or Laws; Seat. 


Retease. — See Contract, 2. 
Remainver. —See TENANT FOR LIFE. 
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Removat or Suits From Srate To Unirep States Courts. 

1. Where, by the law of a state, a county may sue and be sued as a corpora- 
tion, an action brought against a county by a non-resident of the state, is remove- 
able into the United States Circuit Court. — Board of Commissioners of Floyd 

‘ounty v. Hurd, 49 Ga. 462. 

2. A cause which has been tried on the merits in a state court, is not remove- 
able into the Circuit Court of the United States after a new trial is granted and 
before it is had. — Crane v. Reeder, 28 Mich. 527. 

3. Judgment was recovered in a state court, and an appeal taken to a higher 
court. IJ/e/d, that the cause could not be removed into the United States Circuit 
Court, pending the appeal. — Stevenson v. Williams, 19 Wall. 572. 

4. By statute of Ohio, a party to an action which has been once tried may 
have a second trial, as of right, on certain terms, even after judgment on the 
first verdict. In a case where a new trial had been obtained under this statute, 
held, that the former trial was not a “ final hearing or trial,” within the meaning 
of the Act of Congress of 1867, concerning removal of suits, and therefore that 
the cause was still removeable into the United States Circuit Court. — Home Life 
lusurance Co. v. Dunn, 19 Wall. 211. 

Res Apgupicata. — See JUDGMENT, 4, 5. 
Trust. —See AGENT. 
Revocation. — See Girt. 

Ripartan Owner. — See Sea-suore; WaTERCOURSE. 


SaLe. 

Upon the sale of a live cow by a farmer to butchers, there is no implied war- 
ranty that she is fit for food, though he knows that they buy her to cut up into 
becf for immediate domestie use. — Howard v. Emerson, 110 Mass. 320. 

See Corporation, 2; Fraups, Sratute or, 2, 3; QuietT ENJOYMENT; 
Sramp, 2; Trover. 

The record of an instrument in the registry of deeds, where instruments under 
scal only were entitled to be recorded, set forth the instrument as being in the 
usual form of a warranty deed, purporting by its conclusion, attestation clause, 
and certificate of acknowledgment, to have been sealed by the grantor; but there 
was no mark or device in the record to indicate the presence of a seal in the 
original. Held, that the original must be presumed to have been duly sealed. — 
Starkweather v. Martin, 28 Mich. 471. 


SEA-SHORE. 


Any person has a right to take sea-weed cast on the shore between high and 
low water mark. — Mather v. Chapman, 40 Conn, 382. 


SEDUCTION. 

Indictment under a statute, for seduction of the prosecutrix under promise of 

marriage. Plea, that at the time when the offence was alleged to have been com- 

mitted, the defendant was lawfully married, whereof the prosecutrix had notice. 
Held, good. (Warner, C. J., dissenting.) — Wood v. The State, 48 Ga. 192. 
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Separate Estate. —See Conruicr or Laws. 
Service. — See JupGMENT, 2. 
Set-Orr. — See Counter-Ciaim; J upGMENT, 4, 5. 
Sewer. — See WATERCOURSE. 
Signature. — See Evipence, 2. 
Sianper. — See New Tria. 


Stamp. 

1. A contract not stamped as required by the laws of the United States, held, 
admissible in evidence in a state court. — Forcheimer v. Holly, 14 Fla. 249. 

2. Land was sold for non-payment of taxes. The tax certificate bore a five- 
cent revenue stamp, and this sum was included in the amount for which the land 
was sold. JJeld, that Congress had no power to impose a stamp duty on certifi- 
cates issued at a sale made under authority of a state; and therefore that such 
duty was not chargeable to the land-owner, and that the sale was void. — Barden 
vy. Columbia County, 33 Wis. 445. : 


SratuTE or Fraups. —Sce Fraups, oF. 
SratuTe or Limitations. — See Limitations, STATUTE OF. 
Srocx. — See Corporation, 2, 3. 

Sunpay. — See Lorp’s Day. 


Surety. 


1. The maker of a promissory note requested a man to become surety for 
him, representing that the note was for a less sum than it really was. The surety 
consented, and authorized the maker to sign his name to the note, without asking 
to hear it read. Held, that he was liable to the payee of the note, who had no 
notice of the fraud. — Craig v. Hobbs, 44 Ind. 363. 

2. An insurance company appointed an agent, to be paid by commissions, 
with a guaranty that they should amount to a specified sum monthly, the agency 
to be terminated by either party at three months’ notice. He gave bond condi- 
tioned to conform to all instructions and to remit all sums received. The sureties 
on the bond knew of the terms of the appointment. Afterwards the company 
and the agent agreed, without the knowledge of the sureties, that he should 
receive increased commissions and give up all claim on the guaranty. Some time 
after he resigned the agency in writing, and the company accepted it, also in 
writing, but he continued to act for thems. Held, that both he and the sureties 
were liable on the bond for all defaults committed before the resignation took 
effect, but that neither were liable for defaults committed afterwards, — Amicable 
Mutual Life Ins. Co. v. Sedgwick, 110 Mass. 163. 

3. Defendants became sureties on a bond, upon condition that the obligee 
should not sue them until he had exhausted all legal means against the principal. 
In an action against them, held, that proof of the insolvency of the principal was 
suflicient, without proof that he had been unsuccessfully sued. — Heralson v. 
Mason, 53 Mo. 211. 

4. Plaintiff lent to een and another $250 each, and took their joint note 
for $500. Defendant paid half the note, and took a receipt ‘* in full of his share 
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of the note.” I/eld, that he was still liable as surety for the other half. — Sterling 
v. Stewart, 74 Penn, St. 445. 


Tax. 

1. The grantor of a deed with covenant of warranty, dated April 30, was in 
possession of the land conveyed till one o’clock in the afternoon of May 1, when 
he executed and delivered the deed, and the grantee immediately took possession, 
The tax on the land for the year beginning May 1 was assessed to the grantor, 
who did not pay it, and the land was sold for such non-payment. J/eld, that the 
covenant was Lroken. — Hill v. Bacon, 110 Mass. 387. 

2. A statute authorizing an action at law, and a personal judgment against 
land-owners to recover assessments laid by municipal authorities on the land to 
pay for street improvements, held, unconstitutional. — St. Louis v. Allen, 53 
Mo. 44. 

3. A township was granted to a college, by charter providing that the land 
in the township should be exempt from ‘* public taxes.” J/eld, that it was not 
exempt from taxation for municipal purposes. — Morgan v. Cree, 46 Vt. 773. 

See ConstiTuTIONAL Law, 2; JUDGMENT, 3, 6; Parties, 2; Stamp, 2. 


TENANT For Lire. 

Land was held in trust for A. for life, remainder to B. The trustee, by deed 
in which A. joined, conveyed the land to a stranger in fee. Held, that this 
worked no forfeiture of A.’s estate, and therefore that no right of action accrued 
to B. till after A.’s death. — Bazemore v. Davis, 48 Ga. 339. 


Tenver. — See ConreDERATE Money, 1. 
Tort. — See Counrerctamm; HusBanp anp Wire, 2. 


TREsPass. 

Plaintiffs subscribed money to erect a monument. After it was erected, 
defendants carried it off, and set it up in another place. J/eld, that plaintiffs 
might maintain a bill in equity to have a return of the monument, and an 
injunction against further disturbance of it.— McCollom vy. Morrison, 14 Fla, 
414. 

See AssauLt; CounrercLaim; Damaces, 4; Way, 2. 


TRIAL. 


A new trial was moved for on the ground that ‘ the court erred in smoking, 
and permitting attorneys to smoke, in open court during the trial,” and that ‘* the 
court erred in sleeping, or sitting with his eyes closed, in open court at the trial.” 
Held, that the motion could not be sustained without proof that the moving party 
was prejudiced by the acts complained of. — Musselman v, Musselman, 44 Ind. 
106. 

See ConstitutTionaL Law, State, 2; Evipence, 4; Jury. 


TROVER. 

Pending an action of trover for a chattel, the plaintiff sold it to a person who 
had bought it of the defendant. Held, that the action was thereby defeated. — 
Pierce v. Evans, 36 Iowa, 495. 

See Lorp’s Day. 
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Trust TRUSTEE, 

Land was conveyed in trust to raise certain sums, and thereafter to pay the 
income to the grantor, or to M., a married woman, and to dispose of the estate 
as the grantor should during life or by will appoint; and if the grantor should 
die intestate, then to hold the estate for the said M. and her children then living, 
free from control of her husband. On the death of the grantor intestate and 
without appointment, M. and four children surviving, ‘eld, that the trust as to 
four-fifths of the property was determined, and the legal estate therein vested in 
the children. — Milledge v. Bryan, 49 Ga, 397. 

See ACKNOWLEDGMENT; AGENT; Corporation, 2; Fraup, 1; Girt; 
Tenant For Lire. 


Truster Process. —See ForeiGN ATTACHMENT. 


UsaGe. 


Action for refusing to receive, according to a written contract, “ Sixty-five 
head of fat hogs, to weigh 225 lbs. or over.” Held, that plaintiff was bound to 
tender sixty-five hogs, each of the stipulated weight, and that parol evidence was 
inadmissible to prove that by custom such language was understood to mean that 
the hogs should average that weight. (Beck, C. J., dissenting.) — Cash v. 
Hinkle, 36 lowa, 623. 


Usury. 


A bank was authorized by its charter to lend money at such terms and rates 
as might be agreed on. Held, that this did not authorize the charging of a rate 


of interest higher than that allowed by the general law. — Simonton v. Lanier, 
71 N.C, 498. 


VENDOR AND Purcuaser. — See Norice. 
Verpicr. — See Jury. 
Vestep Interest. — See Devise, 1. 

Vor anv — See Britis AND Nores, 2. 

Vorer. — See ConstirutTionaL Law, 3. 

Warver. —See Constirutionan, Law, Srare, 2; Evipence, 4; J URISDIC- 
TION, 1. 
War. —See Carrier, 1; Corporation, 4; [Nsurance (Fire). 

Warranty. — See Damaces, 3; Sate; Tax, 1. 


WATERCOURSE. 


A city emptied sewers into a stream, making the water unfit for the manufact- 
uring purposes for which it had before been used by a riparian owner. In an 
action by him against the city, held, that he could not recover for the pollution, 
so far as it was attributable to the system of sewerage adopted by the city; but 
that he could recover for it, so far as it was attributable to improper construction 
or negligent use of the sewers.— Merrifield v. Worcester, 110 Mass, 216. 

See Jurispicrion, 2; Nuisance. 
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Way. 


1. Plaintiff's horse, while driven on a highway with due care, became fright- 
ened without plaintiff's fault, and ran off the highway and across private prop- 
erty on to a turnpike, where he was injured by falling over a defective bridge, 
which the owners of the turnpike were bound to repair. Held, that they were 
liable for the injury. — Baldwia v. Greenwoods Turnpike Co., 40 Conn. 238. 

2. Acity in improving a street dug up gravel from part of the street, in 
front of private property. J7eld, that the city might carry away the gravel and 
use it in improving other parts of the street. — Bissell v. Collins, 28 Mich. 277. 

3. Plaintiff was passing, using due care, along a street which defendants were 
bound to keep in repair. In attempting to avoid the kick of a mule, she jumped 
into an excavation, which was a defect in the street, and was injured. J/eld, that 
defendants were liable. — Bassett v. St. Joseph, 53 Mo. 290. 

See DamaGes, 5; JUDGMENT, 3. 


Wit. 

1. A testator disposed of his personalty by nuncupative will, and died seised 
of real estate undevised, sufficient to pay his debts. Held, that the real estate 
was to be applied to pay the debts, in exoneration of the personalty. — McCul- 
lom v. Chichester, 63 Ill. 477. 

2. The republication of a will revoked by the subsequent birth of a child can- 
not be shown by parol. — Carey v. Baughn, 36 Iowa, 540. 

3. The fact that a testator meant to divide his property equally among his 
children, but that, by a mistake on his part as to the value of the property, his 
will failed to have that effect, the mistake being caused not by insanity or inca- 


pacity, but by his voluntary omission to ascertain the value correctly, held, no 
ground for setting aside the will. — Barker v. Comins, 110 Mass. 477. 
See Coarity; Devise; Estate Tarn. 


_Worps. 
** Disorderly Tenement.” — See InpicTMENT, 2. 
Final Hearing or Trial.” —See Removat or Suits, 4. 
“* Invasion . . . or act of military or usurped Power.” — See INsuraNCE (Fire). 
** Leaving no Issue or Child.” —See Estate Tat. 
** Public Taxes.” —See Tax, 3. 
“ Shipper.” —See Carnier, 3. 
** Tools of Trade.” —See Exemption, 1. 
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ABATEMENT. 


As pleas in abatement do not deny, and yet tend to delay, the trial of an 
action, great accuracy and precision were always required in framing them; so, 
if the plea or answer relics upon the transfer of the interest of the plaintiff to 
abate the action, it must state to whom the transfer has been made. — Sutherland 
v. Davis, 10 N. B. R. 424. 


AccommopaTion Norr. — See Proor, 9. 


ACKNOWLEDGMENT. — See Power or ATTORNEY. 


ACTION. 


1. In an action at law upon a contract of subscription, for a balance thereof, 
the stockholder cannot be held liable, unless a call or assessment, or something 
standing in the place thereof, and equivalent thereto, is made by the company or 
by a proper court. — Chandler vy. Siddle, 10 N. B. R. 236. 

2. A creditor of a corporation in bankruptcy may prove his claim, and at the 
same time maintain an action thereon, and obtain judgment against it, and, if 
unsatisfied, pursue his remedy against the stockholders. — Allen v. Ward, 
10 N. B.R. 285. 

3. The intervenor, having become the purchaser of the claim sued on, can 
prosecute the suit in his own name, or there might be judgment in favor of the 
plaintiffs for his own use. On proof of his equitable interest in the account, he 
had a right to maintain the suit in a court of equitable jurisdiction. — Morris v. 
Swartz, 10 N. B. R. 305. 

4. The proper action to enforce the liability of stockholders for the corpo- 
ration’s debts, is one in which an account of the debts and stock of the company, 
and a pro rata distribution of the indebtedness among the several stockholders, 
can be had, and therefore it falls within the powers of an equity court. — Pollard 
v. Bailey, 11 N. B. R. 276. 


See Ingunction, 3; Jurispicrion, 4; Proor, 8. 
Act or Bankruprcy. — See Deposition; FraupuLent Prererence, 5. 


ADJUDICATION. 


A decree of adjudication having been rendered prior to the approval of the 
amendatory act, it will stand as the decree of the court, and precludes the necessity 
of obtaining an order for other creditors to join in the petition. — Jn re Picker- 
ing, 10 N. B. R. 208. 

See Appeal, 1; Bankruptcy, 4; Jurispicrion, 20; Partrnersurp, 2, 3; 
Waiver, 
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AFFIDAVIT. 


Supplementary affidavits may be received in support of an order to show 
cause, when they tend to prove the authority of an agent at the time he 
signed and verified a petition for adjudication nunc pro tunc, in a case free from 
other difliculties. — Jn re Rosenfields, 11 N. B. R. 86. 


AGENT. 


1. The fact that a creditor is out of the state, but not out of the United 
States, or that the agent is better acquainted with the facts than his principal, 
will not authorize proof by an agent. — In re Whyte, 9 N. B. R. 267. 

2. It is essential to the issuing of an order to show cause that there should 
be proof of the authority of the agent to do the particular act of signing and 
verifying the petition, and the oath of the agent is allowed in such cases. — 
In ve Rosenfields, 11 N. B. R. 86. 

See Peririon, 5, 25; Vertrication, 1. 


AGREEMENT. 

After bankruptcy proceedings, a creditor's bill was brought in the state court 
by one judgment creditor against the bankrupt, his assignee, and other judgment 
creditors. A written agreement was entered into by the judgment creditors and 
the bankrupt and his wife, but not by the assignee, by which a division of the 
wife’s property, a tract of land, and the bankrupt’s land should be made, and 
distributed in a certain way. Such agreement could not bind the bankrupt’s 
estate, because not signed by the bankrupt, and because the signature of the 


bankrupt, who was civiliter mortuus, was a nullity, so far as the estate was con- 
cerned; and the fact that he signed after his discharge could have no greater 
effect. — In re Andersen, 9 N. B. R. 360. 


Amenpatory Act. 

The amendment of June 22, 1874, is retrospective in its operation, so as to 
bring within it all cases commenced since Dec. 1, 1873. and in which, at the time 
of its passage, no adjudication has been made ; but it did not intend to overturn 
or disturb adjudications and decrees then already made, and in force. — Jn re 
Burch, 10 N. B. R. 150. 

This applies also to involuntary petitions. — Barnet v. Hightower, 10 id. 157. 

See Discnarer, 8, 12; Propositions. 


AMENDMENT. 

1. Where a creditor having security, in ignorance of his rights, proves his 
debt without reference thereto, he will be permitted, in the absence of fraud 
or design, to amend his proof. — In re McConnell, 9 N. B. R. 387. 

2. An involuntary petition was filed June 25, 1874, containing no allegation 
that the petitioning creditor constituted the requisite number and value of the 
creditors ; it being conceded that such creditor does not constitute such number, 
no amendment thereto could be made. — Jn re Burch, 10 N. B. R. 150. 

3. Since the amendatory act was retrospective as to pending cases where 
no adjudication had been had on June 22, an involuntary petition filed on that 
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day by one creditor, upon which adjudication by consent of the bankrupts was 
ha! June 29, an assignee elected, and an entrance by him upon the discharge 
of his duties, may be amended; and such amendment will relate back to com- 
mencement of proceedings in bankruptcy, and give effect to any action of the 
Bankrupt Court therennder. — Jn re Williams, 11 N. B. R. 145. 

4. Where the only act of bankruptey alleged in a petition filed prior to the 
amendatory act was that the debtor had suffered his property to be taken on 
legal process, an amendment, by averring that he procured his property to be 
taken, will be allowed, the first being no longer an act of bankruptcy. — Jn re 
Scull, 10 N. B. R. 165. 

5. In a suit brought by an assignee to set aside a sale as fraudulent, under 
proceedings in bankruptcy begun long prior to Dec. 1, 1873, the jury found for 
the plaintiff. The charge to the jury was based upon the provisions of the 
original act, and no allusion then or during the course of the trial was made 
to the amended act. Upon a motion for a new trial, because the jury should have 
been instructed that they must find that the defendant knew that the sale was 
made in fraud, &e., the court held, overruling the motion for a new trial, that 
the fair intendment of the law is that in cases where no other time is mentioned, 
the amendment should only apply to cases arising after its passage. — Hamlin v. 
Pettibone, 10 N. B. R. 172. 

6. Where the jury would be warranted in finding that the party had ‘* good 
reason to believe” under the old statute, they would be justified in finding that 
he ‘‘ knew” under the amended law, so that practically the amendment is merely 
a verbal one in that respect. — J bid. 

7. The Bankrupt Law contemplates all amendments to the last stage up to 
the discharge in bankruptcy, which will accomplisu the object and purpose of 
the law. — In re Pierson, 10 N. B. R. 193. 

8. The court having jurisdiction of a petition, notwithstanding the insuf- 
ficiency of the verification, has power to allow an amendment of it. — Jn re Sim- 
mons, 10 N. B. R. 253. 

9. An amendment to make an assignee a party to a suit, made more than 
two years after the right of action accrued to him, does not have the effect to 
relate back, and make him the plaintiff ab initio, and thereby defeat the Statute 
of Limitations in the act. — Cogdell v. Exum, 10 N. B. R. 326. 

10. The amendment to section 35 by the Act of June 22, 1874, by substitut- 
ing ‘‘ knowing” for the understood expression, ‘* reasonable cause to know,” was 
not intended to be retroactive. — Brooks v. McCraken, 10 N. B. R. 461. 

11. Whether the amendment has changed the legal effect of the amendment 
quere. — Ibid. 

12. To allow amendments, the court must have jurisdiction ; and there is none, 
without a clear, explicit, and consistent allegation as to the proportionate num- 
ber of creditors petitioning and amount of debts represented by them. — Jn re 
Rosenfields, 11 N. B. R 86. 

See Divipenpb, 3; JUDGMENT, 3. 


APPEAL. 


1. The bankruptcy of the appellant, though adjudicated before the taking of 
the appeal, will not prevent its prosecution in his name; nor will the respon- 
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dent be heard to object on that ground.— 0’ Neil v. Dougherty, 10 N. B. R. 
294. 

2. An appeal may be prosecuted in the name of the bankrupt or in that of his 
assignee. — 
AppPELLaTe Court. — See JurispicTion, 6. 


APPLICATION OF PayYMENT. 
In the absence of any agreement of parties, or acts indicating intention, the 
law will apply the payment of money to the oldest debt.— Cook v. Waters, 9 
N. B. R. 155. 
ARREST. 

After proceedings in bankruptcy have been instituted, the Bankruptcy Court 
has control of the action of the state court, and has a right to protect the bank- 
rupt from arrest; and a creditor should not commence an action thereon in the 
state court. — Jn re Williams, 11 N. B. R. 145. 


ASSENT OF CREDITORS. 


1. Claims proved though not itemized, as might have been required on a con- 
test between creditors or assignee in case of assets, are sufficiently proven to lay 
the ground of right in the creditor to file his assent. — Jn re Pierson, 10 N. B. R. 
193. 

2. A majority in number and value of the creditors whose claims were con- 
tracted since Jan. 1, 1869, are sufficient to give assent to the debtor's dis- 
charge. — lbid. 

3. The right to file assent depends upon and is operative according to the fact 
of his belonging or not belonging to a certain class; and is not dependent upon 
a mistaken statement as to the time of the contracting of the debt, when he filed 
his formal proof of debt as a creditor. — J Lid. 


ASSESSMENT. 


1. The order of the district court having jurisdiction over the matter, having 
called for an assessment, is conclusive; and whether the call was for more than 
was necessary to pay the debts of the company cannot be inquired into in a suit 
against the stockholder for the assessment. — Upton v. Hansbrough, 10 N. B. R. 

2. Under the orders of court appointing an assignee in bankruptcy, an assess- 
ment may be made on the unpaid shares just the same as if the same had been 
ordered by the corporation before bankruptcy, for he represents the corporation 
for the collection of all its assets. — Myers v. Seeley, 10 N. B. R. 411. 

See Action, 1. 

AssETs. 


1. Where, upon the dissolution of a firm, one member takes all the assets, and 
covenants with the other member to pay all the debts, and afterwards becomes 
bankrupt, the creditors of the firm may prove their debts and share in the assets 
thus taken, equally with the separate creditors. — Ja re Long, 9 N. B. R. 227. 

2. Partnership assets must be applied to the payment of partnership debts, 
without reference to any disproportion of the interests of the individual partners 
as between themselves. — Jn re Lowe, 11 N. B. R. 221. 

See AssIGNEER, 9. 
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ASSIGNEE. 

1, The Bankrupt Act nowhere confers upon an assignee the rights of a judg- 
ment creditor. — Cock v. Waters, 9 N. B. R. 155. 

2. An assignee cannot be removed upon a petition that does not ask for it, 
though a hearing thereon may disclose reasons sufficient therefor. His removal 
must be conducted in accordance with section eighteen of the act, and general 
order twenty-three, and form number forty. — Jn re Schapter, 9 N. B. R. 324. 

3. The accountability of an assignee for use and disposal of property dis- 
cussed, — Ibid. 

4. An assignee has no power to become defendant to a suit in another 
court than the Bankrupt Court, commenced after petition and adjudication, and 
therefore any consent he may have given to the proceedings in such suit is null 
and void. — Jn re Anderson, 9 N. B. R. 360. 

5. The acts of an assignee cannot be collaterally impeached in the state 
courts. — Morris v. Swartz, 10 N. B. R. 305. 

6. Assignees in bankruptcy are public officers, whose appointment must at 
least be approved by the judge of the Federal District Court. — Ibid. 

7. Assignees in bankruptcy may sue or be sued in the state courts. — Cogdell 
vy. Exum, 10 N. B. R. 326. 

8. An assignee not only succeeds to the rights and liabilities of the bank- 
rupt, but he also represents the rights of the creditors and each of them; and as 
such representative may maintain or defend proceedings in regard to the prop- 
erty of the bankrupt which on grounds of public policy or otherwise the latter 
would not be allowed to do. — Jn re St. Helen’s Mill Co., 10 N. B. R. 414. 

9. The intent and purpose of the Bankrupt Law is that the property of the 
debtor (except as exempted thereby) at the time of the filing of the petition, 
shall vest in the assignee. And the right to subject land alleged to have been 
fraudulently conveyed to the wife inured to the assignee for the benefit of the 
creditors. — Allen v. Montgomery, 10 N. B. R. 503. 

10. Pending the administration of the insolvent’s estate in the Bankrupt 
Court, the creditors cannot in a state court appropriate the property exclusively 
to their debt. If the property has been acquired in fraud of the creditors, it 
vests in the assignee for the benefit of creditors; and he has the same remedies 
that they would have had (had there been no bankrupt proceedings) to reach 
and subject it to payment of debts. — Ibid. 

11. When plaintiffs have been adjudged bankrupts since an action has been 
brought, the court may direct the verdict to be so framed as to protect the 
assignees. — Wooddail v. Austin, 10 N. B. R. 545. — 

12. Where judgment was obtained in a state court, and levy made upon exe- 
cution by the sheriff before proceedings in bankruptcy were begun, the United 
States District Court has no authority to order the property to be taken out of 
the hands of the sheriff. The lien under the execution is prima facie valid, 
and until the writ is set aside for fraud, or for the reason that it is in violation of 
the Bankrupt Law, the assignee has no right to immediate possession of any of 
the property seized before the judgment is satisfied. — In re Shuey, 9 N. B. R. 
526. 

13. If an assignee in bankruptcy, with knowledge, or with reason to believe, 
that one claiming to be a creditor of a bankrupt had proved a debt against the 
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estate of the bankrupt which had no existence, or which was tainted with fraud, 
should neglect or refuse to contest the allowance of such debt, there is no reason 
why other creditors, having proved their debts, should not be permitted to inter- 
pose and seck the aid of a court of equity to annul the allowance of such debt. 
— First National Bank v. Cooper, 9 N. B. R. 529. 

See AssEssMENT, 2; ATTACHMENT, 3; Bankrupr; Costs, 5;. Equity, 2; 
ExaMINATION, 3; FRAUDULENT PREFERENCE, 1; JURISDICTION, 3; Presump- 
tion ; Usury, 2. 


ATTACHMENT. 


1. Where property was attached, and more than four months after a bond 
with sureties was given to dissolve it, the discharge of the defendant in bank- 
ruptcy will not prevent the recovery of judgment and the holding of the sureties 
for the debt. — Holyoke v. Adams, 10 N. B. R. 270. 

2. Attachments of property on mesne process, made within four months of 
bankruptcy proceedings, are dissolved by such proceedings. — Miller v. Bowles, 
10 N. B. R. 515. 

3. When an attachment has been made returnable to a state court, the 
assignee in bankruptcy of the debtor may come in as a party to the proceed- 
ing on motion, and have the attachment declared dissolved on account of bank- 
ruptey proceedings. — Kent v. Downing, 10 N. B. R. 538. 

4. The omission of the attaching creditors to commence proceedings in 
bankruptcy is not sufficient to rebut the positive averment sworn to in a 
petition, and not denied, that the attachment proceedings were not taken to 
defeat the operation of the Bankrupt Act. — Jn re Ward, 9 N. B. R. 349. 

See Lien, 1. 


Artrorney’s FEEs. 

1. An attorney's account for service to the assignee should be made a part 
of the assignee’s accounts, and be presented at a meeting of the creditors, and 
be audited as part of the assignee’s accounts. — Jn re Hubbel, 9 N. B. R. 
23. 

2. Under special circumstances the court may properly, on due notice to all 
creditors who have proved their debts, institute an inquiry into the services 
rendered to an assignee by an attorney, with a view to payment of them prior to 
the holding of any second general meeting of creditors; but the practice is one 
not to be encouraged. — Ibid. 

3. Where an attorney's bill to an assignee, with the exception of four items, 
was presented at a meeting of the creditors, and no objection was made thereto, 
and subsequently the register was ordered to ‘* pass upon, tax, audit, and adjust 
the bill upon notice to the assignee, and the register, after hearing reported that 
the bill be paid out of the assets, but the court refused to allow it, and ordered a 
meeting of the creditors to pass upon and audit it. — Ibid. 


Bankrupt Act. 


The Bankrupt Act does not ipso facto suspend laws for the collection of 
debts. — Chandler v. Siddle, 10 N. B. R. 236 
See Srare Court, 6. 
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BankRrvrt. 

Sections 39, 40, 41, 42, and 43 of the Bankrupt Act provide for pro- 
ceedings against the bankrupt, for injunctions to restrain him and others from 
making any disposition or transfer of his property, and for taking possession of 
it, but such proceedings do not transfer the title from the bankrupt. The decree 
declaring him bankrupt does not of itself have the effect to deprive him of the 
title and ownership of his property, but they remain in him until the assignee is 
appointed and qualified, and the conveyance or assignment made to him. — 
Sutherland vy. Davis, 10 N. B. R. 424. 

See Discnarce, 1; Marriep Woman. 


Bankrupt’s Deatu. —Sce Jurispicrion, 11. 


Bankruptcy, 


1, The declaration of bankruptcy having been suggested, and not denied, 
estops the plaintiff from further proceeding with his suit in a state court, in the 
absence of an order authorizing it. — Penny v. Taylor, 10 N. B. R. 200. 

2. A primd facie case should be made by the proper proofs, before the 
debtor can legally be required to appear and show cause, and without such 
proofs an order would be void and of no effeet.— Jn re Rogers, 10 N. B. R. 
444. 

3. Commencement of proceedings in bankruptcy means the filing of a petition, 
supported by such proof as would authorize the court to issue an order of bank- 
ruptey, if no appearance was made by the debtor. — Jbid. 

4. The Act of June 22, 1874, requiring that in all cases of involuntary bank- 
ruptey commenced since Dec. 1, 1873, a certain proportion of the creditors 
should join in the petition, was not intended to apply to cases wherein adjudica- 
tion had been had before its passage. — Jn re Comstock, 10 N. B. R. 451. 

See Corporation, 12: AGREEMENT; Nonsuit; Stare Courts, 3. 


Bankruptcy Court. 


It is diseretionary for the Bankrupt Court either to order notice or not to the 
stockholders to pay the balance due on their stock. — Upton vy. Hansbrough, 
10 N. B. R. 568. 

See Jurispiction, 15, 22; Srate Court, 5. 


Bankruptcy 


A petition in the United States District Court by a claimant to property for 
a stay of proceedings under the order of sale of property, as perishable, that he 
might have an opportunity to substantiate his claim to said property against all 
persons, does not make the petitioner a party to the bankruptcy proceedings, 
nor are they binding upon him, nor are the records thereof the best evidence to 
prove the bankrupt’s insolvency at the time of making certain mortgages under 
which the petitioner purchased, nor are they admissible for that purpose. — 
Marsh v. Armstrong, 11 N. B. R. 125. 


Banks, Bankers. — See Fipuctary Depts; Lien, 10; Interest, 3. 
Bitt or Save. — See Lign, 12. 
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Books. 
The general scope of the Bankrupt Act would give plenary power, if section 
15 of the Judiciary Act did not, to compel the production of books and papers 
of the debtor for examination, if pertinent to the issue, and required for the pro- 
tection of the rights and interest of the petitioning creditor. — Jn re Menden- 
hall, 9 N. B. R. 285. . 
Bonp. — See AtracuMEntT, 1. 


Burven or Proor. 

Mortgagees of personal property took possession some time after execution 
of the mortgages, which gave the mortgagee a right to sell the property, and sold 
the same while in actual possession. In a suit by the purchaser against the 
marshal for scizing the property, the burden of proof is upon the defendant to 
show that the sale to the plaintiff was not bond side. — Marsh v. Armstrong, 
11 N. B. R. 125. 


Caritat Stock. 

The assignee of certificate of stock may have paid for it to the assignor, and 
may have relied upon his representations and those of the officers of the company 
that the shares bought were fully paid: yet creditors are not bound thereby, and, 
if the stock was not fully paid, the holder is liable to creditors for the amount - 
remaining unpaid. — Myers v. Seeley, 10-N. B. R. 411. 


CustTEL MortGaGe. 

1. Where a chattel mortgage provided that it should cover subsequently acquired 
articles, the mortgagor remaining in possession, selling and replacing with other 
goods, continuing his business, it is fraudulent and void as against creditors, 
independently of the bankrupt law. — Smith v. Ely, 10 N. B. R. 553. 

2. And the mortgagee must account for and be chargeable with all goods sold, 
whether applied to the payment of his debt or not. — bid. 


Cram. 

Where a creditor knew that a part of his claim was not valid, but puts it in 
with a part that is valid, and makes oath that the whole is valid, bis whole claim 
should be rejected, and he should not be allowed to participate in any dividend. 
— Marrett vy. Alterbury, 11 N. B. R. 225. 


CHECK. 


The simple drawing of a check, without presentation, acceptance, or payment, 
does not transfer the fund drawn on to the amount of the check from the drawer 
to the holder thereof. — Strain v. Gourdin, 11 N. B. R. 156. 

Crosres 1n Action. —See HusBanp WIFE. 
COMMENCEMENT OF ProcEEDINGS. — See Bankruptcy, 3. 


CoMPENSATION. 
1. A committee of creditors appointed in section 43 to settle up a 
bankrupts estate, are entitled to compensation for the services, though the act 
is silent upon the subject. — In re Treat, 10 N. B. R. 310. 
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2. The proper compensation for a committee of creditors should be limited to 
such an amount as would afford a reasonable compensation for the services 
required and rendered to a person of ordinary standing and ability, competent 
for such duties and services, and should not be based upon the usages or rates of 
profit which prevail in any branch of commercial or other business, nor upon the 
special qualifications or standing of the person who may happen to perform the 
services. — In re Treat, 10 N. B. R. 310. 


COMPOSITION. 


1. There is nothing in the mere words of the amendatory act to require any 
other or different statement, at a meeting for composition, than is required in 
bankruptey, and the most obvious course would be to make it as much like that 
schedule as might be. — Jn re Haskell, 11 N. B. R. 164. 

2. It is not the meaning of the section on composition that no debtor can 
compound with his creditors, who would not be able to obtain his discharge in 
bankruptcy. The law leaves it to the creditors, subject to the discretion of the 
court to accept or reject. — Ibid. 

3. When a debtor has had a meeting of his creditors, duly called and held, and 
has had his proposition for a settlement duly considered and passed upon, he 
should abide by the decision then had, and not be permitted to annoy his 
creditors by requiring their attendance at further meetings. But if it clearly 
appears that the object of the meeting failed, by reason of the failure to prop- 
erly instruct the attorneys representing the dissenting creditors, another 
mecting will be called for the purpose of again considering and acting upon 
the debtor's offer for a composition. — In re McDowell, 10 N. B. R. 459. 

4, Where a resolution for composition had been confirmed by the court, in case 
of a voluntary bankrupt, and adjudication had, the court will not discontinue the 
proceedings upon petition of the debtor, without reasonable notice to all 
the creditors, and a hearing of them, and an approval by the court of the pro- 
priety of such discontinuance. — Jn re McKeon, 11 N. B. R. 182. 

5. To permit the property of a bankrupt whose resolution for composition 
has been confirmed to be surrendered to him is to add to or vary the provisions 
of the’ composition, which, under § 17, cannot be done otherwise than by a 
resolution passed in the manner, and under the circumstances provided for 
passing the original resolution, and presented to the court in the same manner, 
and proceeded with in the same way. — bid. 

6. The new provision of § 17 of Act of 1874 was designed, where applicable, 
to apply to cases where there had been an adjudication, and not to cases where 
there had been no adjudication. — Ibid. 

See Prorostrion. 


Conresston OF JUDGMENT. 

1. Confession of judgment may be made for money contingently to become 
due. — Cook v. Waters, 9 N. B. R. 155. 

2. When judgment is taken for want of an answer, it amounts to a prop- 
osition to confess judgment, and an implied aceeptance of the same, with con- 
sent that the creditor may docket the judgment, and thereby acquire a lien upon 
the debtor's estate, which is in effect a transfer of so much of the debtor’s prop- 
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erty to the creditor, and is therefore void under the act. — Catlin v. Hoffman, 
9 N. B.R. 342. 
See PREFERENCE, 11. 


C., a member of the firm of H. & C., attorneys at law, with the knowledge 
of the pendency of proceedings in bankruptcy, commenced an action as party 
plaintiff in the Supreme Court of the State of New York, against the bankrupt 
corporation, obtained judgment, and sought by notice of motion to obtain the 
appointment of a receiver of the property of the bankrupt. Before hearing of 
the application, an injunction was obtained in the United States District Court, 
restraining C. and his attorneys from further proceeding with his application. 
The injunction was served upon both I. & C., upon the same day the application 
for a receiver was made by C. in person, and upon which a reccviver was ap- 
pointed. H. had no personal charge of the action brought by C., and, upon 
service of the injunction upon him, took steps at once to inform C. thereof. 
C. was not served with the injunction till he was upon his feet before the 
justice of the Supreme Court engaged in making his application for a receiver. 
When so informed he stated to the justice that he was enjoined from further pro- 
ceeding, and that he took no further action, except to hand up to the justice his 
motion papers, with a draft order for the appointment of a receiver wished for. 

On proceedings for contempt, it was held, that H. was not guilty, but that 
a clear case of deliberate contempt was made out against C. Reference to 
register to ascertain amount of expense and loss occasioned by violation of 
injunction. — In re Southside R. R. Co., 10 N. B. R. 274. 


Where a contract is terminated solely on account of the default of the pur- 
chaser, the seller having been ready to perform on his part, an action does not 
lie by the purchaser, or by his assignee in bankruptcy, to recover back payments 
made by him previous to his default. — Kane v. Jenkinson, 10 N. B. R. 316. 

See 1. 

ConstituTIONALITY. — See Exemprion, 2. 
Construction. — See Discnarce. 


CONVERSION. 


A claim for damages for the conversion of personal property is provable 
under the act, and a discharge from the Bankrupt Court would release the bank- 
rupt from such claim, and be a bar to any judgment in the state court therefor. 
— Cole v. Roach, 10 N. B. R. 288. 


CorarTNERSHIP. 


The dissolution of copartnership can have no effect upon the rights of 
creditors then existing, nor upon those who subsequently became such, if the 
partners continued to treat each other in point of fact, and to act as partners in 
their business transactions. They would be liable to be proceeded against in 


bankruptcy as if no dissolution had been had. — Jn re McFarland, 10 N. B. R. 
381. 
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Corporation, 

1. When a petition in bankruptcy is filed against a corporation, it is not neces- 
sary, in order to authorize counsel to appear and admit the acts of bankruptcy 
charged, that the corporators or shareholders should previously, by a vote, 
authorize that act, or direct it to be done. — Leiter v. Payson, 9 N. B. R. 205. 

2. The provision of the act, that no creditor proving his claim, can maintain 
any suit therefor at law or equity against the bankrupt, does not inhibit the 
right of action against a stockholder for his liability as such, for a debt of the 
bankrupt corporation. — Allen vy. Ward, 10 N. B. R. 285. 

3. Filmg papers by an insurance company to increase its capital in the 
office of the auditor, receiving subscriptions for and selling its capital stock 
under such assumed increase, receiving part payment thereon, and incurring 
large liabilities upon policies of insurance issued by it bearing upon their face 
evidence of such increase of its capital stock, are sufficient to constitute the 
company a corporation de facto, so that neither it nor its stockholders can object 
that it is not a corporation de jure; and a party voluntarily taking stock in such a 
company is not in a position, when sued for the balance due for such stock for 
the benefit of creditors of such company, to deny the authority of the company 
to issue such stock, and transact business lawfully. — Upton v. Hansbrough, 10 
N. B. R. 368. 

4. Where by the charter of an insurance company it was required to take 
certain kinds of securities for the stock, to a certain named amount, that pro- 
vision is simply to require a certain amount of cash or secured capital before it 
commenced business, and does not prohibit the company from disposing of its 
other stock without the balance being secured in that way. — Jbid. 

5. Where papers having color of compliance with the statute have been filed 
with the proper state officers, and meet their approval, but are in fact so defective 
as to be incapable of supporting the corporation as against the state, they are, as 
against a subscriber to its capital, held sufficient to constitute a corporation de 
facto, if supported by proof of user. — [bid. 

6. It is too late for stockholders, after the company has become insolvent, 
and the investment found to be unprofitable, to avoid their liability on the ground 
that fraudulent statements were made to induce them to take the stock. — Jbid. 

7. The directors of a corporation, or a majority of them, to act, must meet 
together as a board; and that fact, together with their conclusion, must appear 
from the ** record of the official business” of the corporation, kept by a secretary; 
and a mortgage executed by any officers of the company without a vote therefor 
would create no lien, and an assignee must treat it as void. — In re St. Helen's 
Mili Co., 10 N. B. R. 414. 

8. A corporation can execute a deed no otherwise than under its corporate 
seal. — Ibid. 

9. Where parties assuming to act as a corporation, under a corporate name, 
but not legally incorporated, a party who deals with it may treat it as a copart- 
nership, and hold the members thereof personally liable for all acts done within 
the scope of the partnership. — Jn re Mendenhall, 9 N. B. R. 497. 

10. An account of assets and debts should be taken, in order that it may be 
known what, if any, calls should be made; for the bill by creditors cannot reach 
beyond the satisfaction of their demands. — Myers v. Seeley, 10 N. B. R. 411. 
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11. A stockholder with full knowledge of all the facts, who remains silent for. 
nearly a year after the adjudication in bankruptcy of the corporation, will not 
then be heard to impeach its correctness. — Jn re Ballimore County Dairy Asso- 
cialion, ll N. B. R. 253. 

12. Proceedings in bankruptcy are not an exclusive method of winding up 
insolvent corporations or companies. —Chandler v. Siddle, 10 N. B, R. 236. 

See AssessMENT, 2; Caprrat Srock; CounsEL, 4; Esropre.; INTEREST, 
1; Junispicrion, 21; Rattroap; Service; Remepy; Srock, 1, 2. 


Costs. 


1. Where, in the course of bankruptcy, proceedings are instituted mainly, 
if not entirely, for the benefit of secured creditors, they should defray the expense 
of the proceedings. — Freelander v. Holloman, 9 N. B. R. 331. 

2. Wherever it appears that attachment proceedings were not instituted 
with a view of obtaining a preference, but were merely auxiliary to bankruptcy 
proceedings in view, and so for the benefit of all the creditors, the costs and 
expenses of such attachment proceedings will be allowed. — Jn re Ward, 9 
N. B. R. 349. 

3. The expense of creditors attending the first meeting of creditors will not 
be allowed as preferred, nor the sheriff’s bill for attempt to arrest the debtor, 
because there was no showing of its necessity, or that it resulted in any benefit 
to the estate. — /bid. 

4. When costs will be allowed on petition against a firm for the act of one 
partner. — Jn re Redmond, 9 N. B. R. 408. 

5. An assignee in bankruptcy, being the trustee of an express trust, is not 
liable personally for costs in a state court under the code, although the trust 
fund is under the jurisdiction-of another court. — Reade vy. Alerhouse, 10 N. B. 
R. 277. 

See Lien, 1; Action, 2. 


CouNsEL. 


1. Counsel for the bankrupt will be justified in withholding, upon examina- 
tion, the disclosure only of such information in relation to the affairs of the bank- 
rupt as was imparted to him by the bankrupt, in the capacity of counsel for the 
bankrupt, and of such information in relation to the affairs of the bankrupt as 
was imparted to him by persons to whom he was as counsel for the bankrupt, 
referred by the bankrupt, with a view to his obtaining such information as such 
counsel, — Jn re Aspinwall, 10 N. B. R. 448. 

2. But he must disclose what affairs were the subject of conversation, not the 
conversation. — Jbid. 

3. Privilege of counsel will not extend to refusing to answer whether the 
indebtedness of the bankrupt to a certain named creditor was spoken of, or of 
the inability of the bankrupt to meet bis obligations to such creditor, or who it 
was with whom he first had a conversation concerning the claim of a creditor, or 
whether a certain paper shown him is one that ever passed under his observa- 
tion, or whether the witness drew, or directed to be drawn, a certain deed from 
the bankrupt, or a certain declaration of trust, or whether the witness at a cer- 
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tain date received any checks drawn to bankrupt's order, or as to what dispo- 
sition was made of any such checks. — Jbid. 

4. In case of involuntary proceedings against a corporation, it is to be 
inferred, unless there is some restriction in the law, that the usual course will be 
adopted, and matters proceed as in ordinary cases where legal measures are 
instituted against corporations; that is, that they will have the power to appear 
by counsel, be subject to the rules of pleading known and sanctioned by the 
court, and that there will be the usual confidence existing between counsel and 
client in such cases, and that counsel will not do any act not authorized by the 
corporation. — Leiter v. Payson, 9 N. B. R. 205. 

See Corrorations, 1; 2. 


Cross Batt. 


New parties and new subject-matter cannot be introduced into a cause by 
cross bill, when they are foreign to and not necessarily connected with the 
matter of the original bill. — Sutherland v. Lake Superior Ship Canal, &c., 
9 N. B. 298. 


Dest. 


1. The term ‘‘ debts provable under the act” means debts unconditionally 
provable, without any release or other preliminary action, either by the court or 
the assignee. — Jn re Frost, 11 N. B. R. 69. 

2. A debt which ** might have been proved” against a hasheiigh estate in 
bankruptcy comes clearly within the category of ** debts, claims, liabilities, and 
demands ” to which a discharge is declared to be a release, by § 34, although the 
creditor had no opportunity to prove it, by reason of omission of his name from 
the schedule, and no notice of proceedings. — In re Archenbrown, 11 N. B. R. 149. 

3. Although a petition avers that a certain amount of debts is secured, it is 
not to be taken to mean fully secured. — In re California Pacific R. R. Co., 11 
N. B. R. 193. 

4, A debt due petitioning creditors, though secured, is provable within the 
meaning of § 39.— /bid. 

5. Where a wife allows a husband to use the income of her property from year 
to year, it is presumed to be used for the family, and does not constitute a debt 
provable in bankruptcy against the husband's estate ; but it is otherwise as to the 
principal. — Zn re Jones, 9 N. B. R. 556. 

6. Rent to accrue in the future after the bankruptcy, and after the surrender of 
the premises by the assignee, cannot be proved or allowed as a debt against the 
bankrupt estate, nor can there be any lien upon the assets of the bankrupt for any 
such claim. — Bailey v. Loeb, 11 N. B. R. 271. 

See Bankrurr Acr; Discuarce, 13; Huspanp anp Wire. 


DEcREE. 


1. A decree valid at the time of being rendered, under the existing laws, can- 
not be vacated or reversed by the legislative power of government. — Jn re Pick- 
ering, 10 N. B. R. 208. 

2. It is not in the power of the legislative department of the government to 
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so far interfere with the judicial department as to vacate the decrees and judg- 
ments of the latter. — /bid. 


Derence. — See Promissory Nore, 2. 


DELivery. 

Depositing in the mail a warehouse receipt for grain constituted a construc- 
tive delivery of the amount thercin named, and vested the property in the 
defendant, although it was not received by him till after proceedings in bank- 
ruptcy had been commenced against the party depositing. — Brooke v. Scroggins, 
11 N. B. R. 258. 


Demurrer. 


For misjoinder of parties defendant, only those who are improperly joined 
can demur. — Spaulding v. McGovern, 10 N. B. R. 188. 


DEPosITION. 

The deposition of acts of bankruptcy must be such as constitutes legal testi- 
mony. The statements must be of facts, not conclusions, and in general must be 
of the witnesses’ own knowledge, and not hearsay. — Jn re Rosenjields, 11 N. B. 
R. 86. 


DiscHarGE. 
1, The summary jurisdiction of the Bankruptey Court over the bankrupt 
ceases upon the granting of his discharge. — In re Dole, 9 N. B. R. 193. 
2. Whether the bankrupt is entitled to a discharge, pursuant to the twenty- 


ninth section of the Bankrupt Act, is always a question to be decided by the Dis- 
trict Court under the conditions prescribed in that section. — Coit v. Robinson, 
9 N. B. R. 289. 

3. Creditors opposing the discharge may file specifications in writing of the 
grounds of their opposition, which authorizes the court, ‘‘ in its discretion,” to 
postpone the question of fact to be tried at a stated session of the court; but on 
the question of discharge the Bankrupt Act contains no provision for jury trial; 
and, in the judgment of the court, the only power vested in the Circuit Court to 
review and revise the decision of the District Court, made in granting or refusing 
such a discharge, is that conferred by the first clause of the second section of that 
act. — Ibid. 

4. Because a court would not make an order on creditors to come in and per- 
fect their proofs, it by no means follows it would deny the use of its process to 
the bankrupt to prove by witnesses facts necessary to his discharge.— Jn re 
Pierson, 10 N. B. R. 193. 

5. There may often be good cause to permit a creditor to take up the opposi- 
tion to a bankrupt’s discharge, which another is about to relinquish. — Ja re 
Iloughton, 10 N. B. R. 337. 

6. Whenever good cause is shown, the court has power to enlarge the time 
for appearance, as well as for filing specifications of objections to the debtor's dis- 
charge. — Ibid. 

7. The debtors adjudged bankrupt, upon involuntary proceedings, filed June 
28, 1872, applied for their discharge July 23, 1874; and it was refused, because 
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they had not complied with the Act of 1868, requiring the assent of a majority 
in number and amount, or payment of fifty per cent upon their debts proved. — 
dare Francke, 10 N. B. R. 438. 

8. Section 9 of the Act of June 22, 1874, in respect to the conditions upon 
which a discharge is to be granted to bankrupts, applies to cases pending at its 
passage. — In re Griffiths, 10 N. B. R. 456. 

9. Bankrupts in both voluntary and involuntary cases, commenced before the 
22d June, 1874, may be discharged without reference to the question of the amount 
of assets, or the number of creditors assenting, provided they comply with the 
law in other respects. — In re Perkins, 10 N. B. R. 529. 

10, Certificate of discharge, granted to a bankrupt, does not bar a liability as 
surety upon a bond for faithful performance of duty by a public oflicer. — United 
States vy. Herron, 9 N. B. R. 535. 

11. The promise of a bankrupt to pay a creditor the amount of his claim upon 
consideration of his withdrawing opposition to the discharge is illegal and void, 
and no action can be maintained thereon.— Austin v. Markham, 10 N. B. R, 
54s. 

12. The 9th section of the amendatory Act, in regard to discharges, applies to 
cases commenced before the act took effect, and not then concluded, as well as 
to cases commenced thereafter. — Jn re King, 10 N. B. R. 566. 

13. A debt proved after the time assigned for hearing upon the application 
for discharge cannot be counted among the claims proved to affect the dis- 
charge. — In re Borst, 11 N. B. R. 96. 

14. The hearing of a case on the specification of the grounds of opposition, 
mentioned in General Order No. 24, is a different thing from the hearing of the 
application for discharge mentioned in section 33 of the act. — bid. 

15. A discharge will be refused to a voluntary bankrupt whose assets do 
equal thirty per cent of the claims proved against his estate upon which he was 
liable as principal debtor, and who has not obtained the consent of one-fourth 
of his creditors in number and one-third in value.—Jn re Cerf, 11 N. B.R. 
143. 

See Assent or Creprrors, 1; Fioucrary Dest, 2; Insuncrion, 3,6; NEw 
Promisk, 2; PLeapinGs, 5; Proor, 5, 6; Recisrer, 1; Conversion. 


DISCONTINUANCE. 


1. The right to have a case discontinued does not per se operate as a discon- 
tinuance, or divest the court of jurisdiction. — In re Lacey, 10 N. B. R. 477. 

2. Where the court ordered a discontinuance of an involuntary petition, under 
agreement of the debtor, and petitioning creditor upon condition of payment 
of certain fees, such order is not a final discontinuance of the cause; and the 
proceedings were actually pending until the conditions of the order were com- 
plied with, whatever hindrances arose to delay such compliance, and the case 
was still in court, so that intervening creditors might come in and prosecute. — 
lbid. 

DistTrIBUTION. 

1. Where a partner, as executor, placed the funds of the estate in the concern, 
with the knowledge and consent of his copartner, the partnership is liable for it, 
and the beneficiaries may prove their claim against the partnership estate, although 
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they have proved against the estate of the executor. — In re Tesson, 9 N. B. R. 
378. 

2. Where one partner sold out to the other his interest, the latter agreeing in 
writing to pay all the firm debts, continued the business some months, adding to 
the stock, and then was adjudged a bankrupt, the joint creditors must share 
pro rata with the individual creditors of the continuing partner in-the distribu- 
tion of the bankrupt’s estate, and can participate in a dividend without showing 
that they have exhausted the individual estate of the retiring partner. — Jn re 
Rice, 9 N. B. R. 373. 


District Courts. 


Under the provisions of the Bankrupt Act, the district courts have jurisdic- 
tion both in law and in equity. — In re Fendley, 10 N. B. R. 250. : 


See DiscnarceE, 2. 
DIivipEND. 


1. It is competent under the provisions of section 27 of the act, at a second 
meeting of the creditors, to dispose of the funds to creditors who have proved 
their claims, without leaving in the hands of the assignee a sum sufficient to pay 
a similar percentage upon claims set forth in the schedules of the bankrupt, but 
which have not been proved, and thereby put it out of the power of the assignee 
to make a similar dividend upon such unproved claims in case they should be 
proved before the third meeting. — In re Mills, 11 N. B. R. 117. 

2. The Act of Congress of Feb. 13, 1873, applies only to such orders relating 
to the ratable distribution or payment of dividends as the state courts may have 
passed prior to the commencement of proceedings in the district courts, or 
prior to its adjudication in bankruptcy, for the ratable distribution or payment 
of dividends. — Watson v. Savings Bank, 11 N. B. R. 161. 

3. A bankrupt cannot by mere protest made to the assignee, alleging want 
of jurisdiction in the court, in a case commenced since the first day of December, 
1873, and prior to the passage of the late amendments to the Bankrupt Law, 
stop the declaring of a dividend which could be legally declared under the law 
prior to the amendments. — Jn re Rosenthal, 10 N. B. R. 191. 

4, The creditors of a partnership had declared a dividend; before doing so 
the assignee had brought suit in the state court, against one of such cred- 
itors, to recover a debt which he owed to one of the members of the firm; upon 
the assignee refusing to pay over this creditor’s dividend, he was held justified in 
retaining in his possession, until the final decision of the suit, so much of the 
proceeds which would otherwise belong to the creditor of the partnership as is 
necessary to satisfy the debt due from the partnership creditor to the separate 
estate of one of the members. — Atkinson v. Kellog, 10 N. B. R. 535. 


Dower. 


1. The wife's right of dower in property, in a mortgage of which she has 
joined, can be barred only by a sale under the power of sale contained in the 
mortgage, or a decree of a court of competent jurisdiction, where she could be 
made a party to the foreclosure proceedings, and not by a sale under order 
of the Bankruptcy Court, free of the mortgage. — Jn re Bartenbach, 11 
N. B. R. 61. 
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2. Where in case of sale of property under order of Bankruptcy Court, sub- 
ject to two mortgages, it becomes necessary to purchase a release of the wife's 
dower, the amount thus paid is to be apportioned to the mortgagevs according 
to the amounts which each is entitled to receive of the proceeds, after deducting 
all the other costs and expenses. — J bid. 

See Homesrrap, 10. 


Equity. 

1. A creditor at large cannot reach, in a court of equity, equitable assets 
of his debtor; nor can he assail a conveyance of his property fraudulently made 
as to him. — Allen v. Montgomery, 10 N. B. R. 503. 

2. An assignee and the United States Marshal may maintain jointly a bill in 
equity to set aside an alleged fraudulent sale by the bankrupt, although the 
marshal has seized and delivered to the assignee the property sold, and he still 
holds it; and an injunction will issue to restrain the fraudulent transferee from 
prosecuting a suit in the state courts against the marshal for his seizure. — 
Kellogg v. Russell, 11 N. B. R. 121. 

3. Where the United States Marshal seized property from a party who claimed 
to have bought of the bankrupt, and placed it in the hands of the assignee, and 
was prosecuted in the state court for such seizure, he, with the assignee, may 
jointly maintain a bill in equity against the transferee and bankrupt to sct aside 
the transfer as fraudulent, and may enjoin parties from prosecuting any suits in 
reference to the property. — Ibid. 

See Districr Courts; Jurispiction, 13. 


Enpvorser. — See Prererence, 8; Promissory Nore. 


Error. 

While the court may, when the facts are undisputed, take a question from the 
jury, and dispose of it as matter of law, yet it is in all cases a matter of discre- 
tion; and it is not error to send a case to the jury, however clear the case may 
be. — In re Jelsh, 9 N. B. R. 412. 

See Evipence; New Tria. 


Estates. 


It is only when the claims of creditors are to be determined that the assignee 
must consider separately the joint and separate estates. — Alkinson v. Kellogg, 
10 N. B. R. 535. 


The doctrine of estoppel in pais has never been carried so far as to prevent 
a party from showing that a corporation, even if it be one de jure, had not the 
power to do a particular thing, or that it was done in violation of a statute. — Jn 
re Comstock, 11 N. B. R. 169. 

See Bankruptcy, 1. 

EvIpENcE. 

It was no error to admit in evidence the assignee’s bill of sale to prove the 
transfer of the account sued on to the intervenor. — Morris v. Swartz, 10 
N. B. R. 305. 

See Bankruptcy Procerepines; Lien, 2; Orper; Prererence, 4; 
Proor, 6. 


DIGEST OF CASES IN BANKRUPTCY. 529 


EXAMINATION. 

1. A bankrupt under examination has the right to be further examined on 
his own behalf, after the creditor or assignee has done with him, so far as may 
be necessary to explain or qualify matters brought out in the direct examination ; 
and he cannot be called upon to pay the register’s fees therefor. — Jn re Noyes, 
1LN. B. R. 111. 

2. But whether the examination can be used against him is not a question 
properly arising in the course of his examination, and must be answered by the 
judge before whom the examination may hereafter be offered. — Ibid. 

3. An assignee in bankruptcy has no right to examine the bankrupt under 
section 26 of the Bankrupt Act, after the discharge of the bankrupt from 
his debts and liabilities provable under bankruptey. — a ve Wikowshi, 10 N. B. 
R. 209. 

See Books; Discmarecg, 1. 


Execution. 
A party who has obtained judgment against a bankrupt and another may 
enforce his execution against the other, though enjoined as to the bankrupt. — 
Penny v. Taylor, 10 N. B. R. 200. 


EXeEcuTor. 


A will empowering executors to continue the business for the purpose of 
winding up the concern does not create one of that class of executorships de- 
signed to be administered under the Bankrupt Act. — Graves v. Winter, 9 N. B. 
R. 387. 

EXEMPTIONS. 


1. Under the statutes of Michigan, each individual member of a firm is not 
entitled to a separate exemption of two hundred and fifty dollars as stock, out of 
the undivided partnership property. — Jn re Blodgett, 10 N. B. R. 145. 

2. The amendatory Act of March 3, 1873, in regard to exemptions is consti- 
tutional, the meaning being that exemptions, as existing in 1871, shall be valid 
against debts, without regard to the time when contracted, and against liens by 
judgment or decree of any state court. — Jn re Jordan, 10 N. B. RR. 427. 

3. All property exempt from forced sale, under the proviso of section 14 
of the Act of March 2, 1867, is saved to the bankrupt. — Maxwell v. McCune, 
10 N. B. R. 306. 

4. Where there is no individual property, exemptions under the state laws 
may be allowed out of the partnership assets. — Jn re Richardson, 11 N. B. R, 
114. 

FEEs. 

1. Compensation to assignees for services and counsel fees considered, and 
amounts allowed. — Jn re Jones, 9 N. B. R. 491. 

2. Reasonable fees out of the estate may be allowed counsel for preparing the 
partnership and individual schedules of the debtors, in cases of involuntary 
bankruptcy. — Jn re Andrews, 11 N. B. R. 59. 

3. The sheriff is entitled to compensation for services rendered by him under - 
executions issucd against the bankrupt before the commencement of proceedings 
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in bankruptcy out of the proceeds of the personal estate, such compensation not to 
exceed the fees legally taxable under the laws of the State of New York; but upon 
executions issued after commencement of proceedings no compensation can be 
allowed. — Platt v. Stewart, 11 N. B. R. 191. 

See Compensation, 2; Costs, 3; Examination, 1. 


Fipvuciary Denr. 

1, A. deposited with a bank a note for collection; the bank discounted the 
note, and passed the proceed to his credit on its books. <A.’s account was then 
overdrawn to an amount exceeding the credit thus given, and so remained for 
some weeks. The note was not paid in full at maturity, but was paid in instal- 
ments by drafts, which were received by the bank after it had virtually sus- 
pended payment. Before the commencement of proceedings in bankruptcy, A, 
demanded the drafts ; but the bank refused to give them up, and they were deliv- 
ered to the assignee after his appointment. Deposits were made from time to 
time thereafter, so that when the drafts for this note were received, the bank was 
owing A, exclusive of this credit. A. claimed that the note was left for collection 
simply, and filed a petition praying that the assignee should pay over the amount, 
on the ground that the bank was merély his agent. But the court held, that the 
obligation incurred by a banker in the ordinary course of his business as such 
with a customer is not fiduciary in its nature, but the liability is that of an ordi- 
nary debtor; that the proceeds of the note deposited and credited to A., and up 
to the time his account was made good, belonged to the bank, and the making 
good of the account afterwards did not change the relation between the parties in 
contemplation of law; and to grant the relief prayed for would be, in fact and in 
legal effect, paying the subsequent deposits of A. in full. That it was agreed 
that A. should not draw till the note was collected could make no difference. — 
In re Bank of’ Madison, 9 N. B. R. 184. 

2. The defalcation of the principal on his bond as guardian, beyond all con- 
troversy constituted a debt which was created while he was acting in a fiduciary 
character ; it was therefore excepted from the operation of his discharge in bank- 
ruptcy, and continued against him after his discharge in full force with all its 
incidents as before, and his surety retains ali his rights against the principal. — 
Halliburton v. Carter, 10 N. B. R. 359. 


Foreign Bankruptcy. — See State Court, 2. 


Fravup. 

Fraud is not necessarily and conclusively established by a judgment, or ad- 
mitted by the default of the defendant; and when denied by the defendant, upon 
his oath, an issue of fact, proper to be tried by a jury, is raised, which the court 
ought not, except in very clear cases, to decide, upon a motion for execution, and 
upon conilicting affidavits. — Shuman v. Strauss, 10 N. B. R. 300. 

See Srare Court, 5. 


FRAUDULENT CONVEYANCE. - 
1. A conveyance by an insolvent debtor to his creditor of property, upon 
which said creditor already has a lien to a greater amount than the value thereof, 
is not void as within the purview of the first clause of section 35 of the act. — 
Calin v. Hoffman, 9 N. B. 342. 
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2. A conveyance by one partner of his individual property, although an act 
of bankruptcy as against him, will not sustain a proceeding in bankruptcy as 
against the firm. Even though such conveyance was made with intent to hinder, 
delay, or defraud firm creditors, or with a view to give a preference to a firm 
creditor, in such case the proceeding must be against the partner alone. — Jn re 
Redmond, 9 N. B. R. 403. 

3. It is only when one makes a voluntary conveyance in good faith, with no 
intent to defraud creditors, that it will be upheld by proof that, when he made it, 
he retained ample estate to pay his debts. — Beecher v. Clark, 10 N. B. R. 385. 

4. The ‘fraudulent conveyances,” meant by the act, are those which are 
void at common law, or such as are denounced by the state statutes, as distin- 
guished from conveyances in fraud of the Bankrupt Law. — Allen v. Montgomery, 
10 N. B. R. 503. 

5. Although no transfer made more than six months before the filing of the 
petition can be made a ground for adjudicating a debtor a bankrupt, it in no sort 
follows that when the debtor has upon lawful ground therefor been decreed a 
bankrupt, the assignee cannot impeach any conveyance and recover any property 
which, were there no bankrupt law, the creditors (having first obtained judgment) 
might impeach and recover, on the ground that it was conveyed or transferred to 
defraud them. — Smith v. Ely, 10 N. B. R. 553. 


FRravuDULENT PREFERENCE. 


1. The right of recovery of property transferred by the thirty-fifth section is 
in no sense a penalty imposed upon the party receiving it; the transfers and titles 
based thereon are thereby made void, and hence the right of recovery by the 


assignee. — Cook v. Waters, 9 N. B. R. 155. 

2. A judgment was confessed in favor of the wife, to whom, through a third 
party, a conveyance of real estate was made, as alleged. in fraud of the husband’s 
creditors. Upon his bankruptey, shortly after, a bill in equity was filed by one 
of his creditors, but not till the expiration of two years after the assignee’s appoint- 
ment; and this was set up asa bar. It was /eld, if the charges made in the bill 
be true, and were known to the assignee, it was his duty to have filed his bill so 
as to subject the property fraudulently covered up to the payment of the claims, 
and demands proved against the estate; and, if he refused to do so, any creditor 
who had proved his debt had a right to apply to the court for an order dirceting 
proceedings for that purpose to be instituted. But this bill was filed too late. — 
Freclunder vy. Holloman, 9 N. B. R. 331. 

3. A mortgage by a railroad company is not an act of an unusual character. 
It is encouraged by legislation, and the announced policy of the country, to per- 
mit railroad companies by mortgage to raise or renew its capital in part; but, as 
a carrier of passengers and goods, such mortgage would be out of the ordinary 
course of its business, and a iraud.— Jn re Union Pacific R. R. Co., 10 N. B.R. 
178. 

4. The creation of a trust for the sale and distribution of a trader's assets by 
a sort of private bankruptcy is illegal; although an outright sale for cash has 
never been so regarded, even in the case of a trader, unless he intended to 
commit some fraud on the Bankrupt Act, with the proceeds. — Jbid. 
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5. A mortgage by a railroad corporation of its franchise, land, and other 
property to a trustee, for the equal security or payment of all its unsecured 
creditors, is not a fraud within the thirty-ninth section of the Bankrupt Act, — 
Ibid. 

6. It is not a preference under the Bankrupt Act to pay several creditors 
sums of which the debtor was able and willing and always ready to pay to all their 
equal share. — Ibid. 


See Lien, 3; Sussrirurion. 
FravupuLent Sate.— See Burpen or Proor,. 
FravupuLent Srarement. — See Corrorarion, 6. 


FrRaupULENT TRANSFER. 


In a suit by an assignee to recover for a fraudulent transfer or payment by the 
debtor, quere, whether the assignee is not bound to prove on the trial a demand 
and refusal of the property or its value, and, if so, whether the same should not 
be alleged in the complaint. — Brooke v. McCraken, 10 N. B. R. 461. 


HoMeEstTEaD. 

1. Where a member of a firm owned land and built a house on it, with lum- 
ber furnished by the firm, and charged to the partner, the house became a part of 
the realty, and his separate property, and the firm had no interest or ownership 
in it. The assignee had no claim to the house as partnership property, and, being 
occupied by the member, was exempt as a homestead and as separate property ; 


the assignee had no interest, except any excess there might be in value over $1,500. 
In re Parks, 9 N. B. R. 270. : 

2. Where a homestead has been duly laid off, and allotted by competent 
authority under the state law, and ** no fraud, complicity, or other irregularity ” 
is allowed therein, it is fixed, and the Bankrupt Court will not set it aside upon 
the charge of excess of value. — In re Hall, 9 N. B. R. 366. 

3. If the equity of redemption in the property is thought by the assignee to 
be worth more than $1,000, the assignee may take measures to sell the same and 
pay the bankrupt from the proceeds of the sum of $1,000 in cash, unless the situa- 
tion of the property is such that a homestead can be set apart without injury to 
the rest of the estate. — Jn re Poleman, 9 N. B. R. 376. 

4. A waiver by a bankrupt of his homestead rights in favor of a particular 
creditor does not confer upon his general creditors any special rights, nor oper- 
ate in their favor; and, where the assignee does not claim under the mortgages in 
question, it is as to the bankrupt precisely the same as though he had never 
waived his homestead rights, and he is entitled to have his homestead set aside 
under the Bankrupt Act. — /bid. 

5. Although a transfer by a father to his son may be void as to creditors on 
account of fraud, the father is not thereby deprived of his right to a homestead 
out of his property. — Penny v. Taylor, 10 N. B. R. 200. 

6. Under the laws of Georgia, the right of the wife and family to a home- 
stead does not stand upon the footing of an equitable title or lien, which follows 
the property into the hands of a purchaser with notice. It is a right which de- 
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pends for its existence upon the judgment of the court; and, until it has been 
appropriated by such judgment, the wife’s right is no title, lien, or incumbrance 
upon the husband's property. And therefore, in case of the bankruptcy of the 
husband, the jurisdiction of the matter passes to the Bankruptcy Court. — Wool- 
folk v. Murray, 10 N. B. R. 540. 

7. To secure a homestead by a wife in Georgia, after the hushand’s bank- 
ruptey, and before judgment in the state court appropriating it to her, she 
should present her claim before the Bankrupt Court, not as an exemption of the 
husband’s property, but as a claim of Ler own against it, having by the laws of 
Georgia a preference over other claims against it. — Jbid. 

8. The rights of a wife and children to a homestead provision out of the 
property of the husband is not such a lien upon the same as follows the property 
into the hands of a third person acquiring title before any application is made 
to the ordinary to set the same apart; and, if the husband be declared a bank- 
rupt before the same is set aside, the rights of the wife is matter for the adjudi- 
cation of the Bankrupt Court, and the state courts have no jurisdiction over the 
sane. — Lumpkin v. Eason, 10 N. B. R. 549. 

9. Soon after a father conveyed all his real estate, including his homestead, 
to his daughter, he was adjudged a bankrupt, and the conveyance set aside by 
the assignee as a fraud upon the creditors. The assignee sold the property, 
subject to any legal claim of the bankrupt to a homestead ; and upon action to 
eject him therefrom, it was held, that the creditors having been restored to 
their rights in the property as before the deed, the bankrupt was entitled to his 
homestead as before the deed. — McFarland v. Goodman, 11 N. B. R. 134. 

10. And although the wife joined in the release of dower and homestead, she 
was remitted to her rights therein, as before the deed was set aside as fraud- 
ulent. — Jbid. 

11. Rights of parties in a proceeding in bankruptcy are fixed at the date of 
adjudication. At that date no homestead in land could have been allowed, as 
most of the debts had been contracted prior to the Constitution of South Carolina 
of 1868, and the acts of the Legislature passed in accordance therewith ; therefore 
any homestead assigned must be vacated, and the land sold by the assignee. — 
Inve Kerr, 9 N. B. R. 566. 


Hussanp anv WIFE. 

The wife’s choses in action, not reduced to possession by the husband at the 
time of the bankruptcy, do not (under the provisions of the Bankrupt Act) 
pass to the assignee. — Wickham v. Valle, 11 N. B. R. 83. 

See HomestEap, 10; Denr, 5. 


INJUNCTION. 


1. The court will, upon application, issue an injunction to restrain certain 
defendants from collecting rents of any estates in which the bankrupts have any 
legal or equitable interest, and will also appoint a receiver. — Keenan v. Shan- 
non, 9 N. B. R. 441. 

2. The United States District Court sitting in bankruptcy has jurisdiction to 
enjoin parties from proceeding in state courts to judgment and execution, 
pending the proceedings in bankruptcy. — Penny v. Taylor, 10 N. B. R. 200. 


534 DIGEST OF CASES IN BANKRUPTCY. 


3. The declaration of bankruptey without more enjoins the commencement 
or further prosecution of any and all suits for the recovery of any demand proy- 
able under the act, until the question of discharge shall have been determined. 
— lbid. 

4. Injunctions referred to in section 40 of the act are such as are granted 
simultaneously with the order to show cause, and not such as might be granted 
between the time of commencement of proceedings and up to the date of adjudi- 
cation, or even up to the appointment of an assignee. — Ju re L’endley, 10 N. B. 
250. 

5. Where property of the judgment debtor was sold by the sheriff, and the 
entire amount of the execution received by him, and eight days after he was 
served with an injunction, issued by the United States District Court, in a pro- 
ceeding to adjudicate the judgment debtors to be bankrupts, such injunction was 
a sullicient auswer to an order from the state court to pay over the money to the 
creditor, and he was bound to obey the injunction, (Barbour, C. J. dissent- 
ing). — Mills v. Davis, 10 N. B. R. 340, 

6. A creditor whose name has been omitted from the schedule and has had 
no notice of the bankruptcy, must avail himself of the provisions of §$ 29 and 3 
if he would avoid his debt being barred by the granting of a discharge; and he 
will be restrained from prosecuting an action in the state court to obtain judg- 
ment thereon, if the debtor bas used reasonable diligence in his application for 
discharge. — Jn re Archenbrown, 11 N. B. R. 149. 

See Equity, 2,3; Execurion JupGMENT, 2; Parties, 3. 


INTEREST. 

1. Where, by the charter of a bank, it is furbidden to take more than a given 
rate of interest, a contract reserving more than that rate is void. — Ziffany v. 
Boatman’s Savings Institution, 9 N. B. R. 245. 

2. A claim proved should not bear interest beyond the day of adjudication. 
—ZInre Bugbee, 9 N. B. R. 258. 

8. Claims against a bankrupt bank, consisting of the bank’s notes or bills, 
were proved and paid in full by successive dividends, leaving a large surplus in 
the hands of the assignees, when the creditors claimed interest on their debts, 
and it was /eld, that such notes would not bear interest till demand; that proof 
of the claim was such demand, and that interest would be allowed from the date 
of proof to the date of declaring the first dividend, and on the balance of the 
principal sum to the date of the second dividend, and so on. —In re Bank of 
North Carolina, 10 N. B. R. 289. 

4, Where the funds are suflicient, interest will be allowed on claims proved 
up to the day of payment of the same. — Jn re Hagan, 10 N. B. R. 353. 

5. Where a note stipulates for payment of interest by instalments, but is silent 
as to interest after maturity, the holder is entitled to interest thereafter, by 
operation of law, and not by any provision of the contract; and a statute 
authorizing the computing and collecting of interest on unpaid instalments of 
interest has no application, and does not cover such a case. The interest is 


then due at any and all times as fast as it accrues. — Ja re Bartenbach, 11 
N.B. R. 61. 


il 
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INSOLVENCY. 

1. What facts will amount to a reasonable cause of belief of insolvency. — 
Harrison v. McLaren, 10 N. B. RR. 244. 

2. The procuring by a banker of a certificate of deposit, in another bank, of 
the amount due a depositor, and payable to his order, is not payment to the 
depositor, though made before the depositor’s knowledge of the bayker's insol- 
vency ; and a subsequent ratification of the banker's act, in taking the certificate 
by the depositor, does not relate back to the date of the certificate, and make it 
a payment as of that date. — Strain v. Gourdin, 11 N. B. R. 156. 

See Bankruptcy ProceepinGs. 


INTERVENING CrepiToR. — See Petition, 1. 


INVOLUNTARY PETITIONS. 

1. Involuntary petitions must show not only that the petitioners are creditors, 
and how, and to what amount severally, but also that they constitute a body who 
have a right to invoke relief, which can be given only to those who do constitute 
such body. —Jure Scull, 10 N. B. R. 165. 

2. Petitioning creditors were allowed ten days, within which to obtain other 


creditors to join, to make up the requisite number. — Jn re California Pacific 
R. R. Co., 11 N. B. R. 193. 


See SecureD CrepitTors. 


JUDGMENT CrepiTor. — See ASSIGNEE. 
AND SEPARATE Estate, — See Distrisution; Divipenp, 4; Parrner- 


SHIP, 7. 
JupiciaL Notice. — See State Court, 1. 


JUDGMENT. 

1. The first clause of § 35 does not specify a judgment as one of the prehib- 
ited means of giving a preference. The judgment alone serves merely to estab- 
lish the creditor’s claim, and fix its amount, and, if obtained without fraud or 
collusion with the debtor, is as conclusive evidence of those facts as if the debtor 
had been solvent. — Catlin v. Hoffman, 9 N. B. R. 342. 

2. A creditor, obtaining judgment before bankruptcy proceedings, will not 
be restrained by this court from selling unless the judgment is clearly shown to 
be invalid. He should be at liberty to sell, and the purchaser to try his title by 
ejectment. — Reeser v. Johnson, 10 N. B. R. 467. 

3. The court where a judgment is rendered is the proper and only court 
where a motion to amend it can be made. The fact that the defendant is a 
bankrupt, or that proceedings are pending, does not affect the right to make or 
pass upon the motion. It is to amend its own records, so as to make them teil 
the truth. — Woolfolk v. Gunn, 10 N. B. R. 526. 

4. Where there has been a recovery of judgment before bankruptcy, and a 
seizure of property under it, the sheriff may go on and sell; but in such case 
the Bankrupt Court might supervise and control the sale, under its general cog- 
nizance of all the parties and the subjects. — Allen v. Montgomery, 10 N. B. R. 
503. 

Sce Fraup; Lien, 3; Petition, 15; Prererence, 11. 
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JURISDICTION. 


1. Pending a compla‘nt in the state court to wind up the affairs of a corpora- 
tion, it was adjudged a bankrupt. Held, that the Bankrupt Court had jurisdie- 
tion, and could enjoin the proceedings in the state court. — Jn re Citizens’ Savings 
Bank, 9 N. B. R. 152. 

2. If courts have jurisdiction, it is not in their discretion whether to exercise 
it or not. It is their duty to do so, when called upon, in the mode prescribed 
by law. — Cook v. Waters, 9 N. B. R. 155. 

3. The fact that an assignee acquires his right to bring actions for the recovery 
of property of the bankrupt, as well as other actions, under the Bankrupt Act, 
does not deprive the state court of jurisdiction over such actions. — bid. 

4. Section 1 of the Bankrupt Act is exelusive in its jurisdiction only as to 
the adjudication of a party a bankrupt, and does not, nor does section 2, exclude 
the state courts from jurisdiction to enforce rights created by the act, or for the 
collection of the assets of the bankrupt. — Ibid. 

5. The Bankrupt Act does not exclude the jurisdiction of the state courts in 
actions brought by the assignee for the recovery of the estate of the bankrupts. 
— Ibid. 

6. If the ground of objection to the jurisdiction is such that it could not have 
been obviated in the court of original jurisdiction had it been made there, it may 
be insisted upon in the appellate court, and, if found valid, the party is entitled 
to the benefit of it. — Lbid. 

7. The jurisdiction intended to be conferred upon the Circuit and District 
Courts of the United States by the Bankrupt Act is the regular jurisdiction 
between party and party, as described in the eleventh section of the Judiciary 
Act and the third article of the Constitution. Consequently, it follows that final 
judgments in such civil actions or final decrees in such suits in equity, rendered 
in cases where the matter in dispute exceeds, exclusive of costs, the sum of 
$2,000, may be re-examined in this court on § 22 of the Judiciary Act, when 
properly removed here by writ of error or appeal. — Coit v. Robinson, 9 N. B. 
R. 289. 

8. Cases arising under clause 3 of the second section of the Bankrupt Act, 
where the amount is sufficient, are plainly within the ninth section of the Bank- 
rupt Act, and, as such, when the case has proceeded to final judgment or decree, 
may be removed here for re-examination by writ of error or appeal; but the 
review or revision contemplated by the first clause of the same section is evi- 
dent'y the same in substance and effect as that given to the circuit courts by the 
prior Bankrupt Act, and as more clearly appears from the fact that the revisory juris- 
diction extends to mere questions, as contradistinguished from judgments or 
decrees, as well as to cases, and from the further fact that the jurisdiction in 
that behalf may be exercised in chambers as well as in court, and in vacation as 
well as in term time. Mere questions are not re-examinable under the regula- 
tions prescribed in those acts; nor would any judgment or decree be regarded as 
a regular final judgment or decree for such a purpose, unless it was rendered in 
term time, when the court was in session. — Jbid. 

9. The court first obtaining the possession of the property and control of the 
litigation has the right to finish its proceedings before being interfered with by 
any other jurisdiction, And if an assignee in bankruptcy has rights, or is enti- 


if 
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tled to the fund, his title and right can be and will be disposed of as the law 
shall direct. — Appleton v. Bowles, 9 N. B. R. 354. 

10. The state court having obtained jurisdiction of the property and assets and 
the adm:nistration of a debtor’s estate does not prevent the Bankrupt Court 
from proceeding under the Bankrupt Law, nor interfere with the adjudication 
here, nor constitute a defence to a petition therefor. — In re Laner, 9 N. B. RR. 
494. 

11. The court has not lost jurisdiction by the death of the bankrupt between 
the time of adjudication and the time of the “ physical” issuing of the warrant. 
—Inre Litchfield, 9 N. B. R. 506. 

12. The court cannot take jurisdiction of an involuntary petition, filed since 
the amendment to the act took effect, unless it alleges that the petitioners con- 
stitute the requisite number and value of the creditors. — Jn re Burch, 10 N. B. 
R. 150. 

13. Where the matter in dispute exceeds the sum of $500, and the suit in 
equity is between citizens of the state where it is brought and the citizens of 
another state, it has all the conditions necessary to give the court cognizance of 
it, wholly independent of the Bankrupt Act. — Spaulding v. MlcGovern, 10 N. 
B. R. 188. 

14. With the granting of the discharge and furnishing the bankrupt with his 
certificate, the jurisdiction of the Bankrupt Court ceases. — Penny v. Taylor, 
10 N. B. R. 200. 

15. After commencement of proceedings in bankruptcy, the Bankrupt Court 
becomes vested with all the power and control over the assets that were previ- 
ously vested in either the chartered officers of the company, or the stockholders, 
or both collectively ; and it can, by virtue of its authority, make or direct any 
assessment or call necessary or preliminary to the collection of the assets, as 
fully, to all intents and purposes, as the stockholders or directors could have 
done, if the company had not gone into bankruptcy. — Upton v. L/ansbrough, 
10 N. B. R. 368. 

16. The right in the assignee to sue for the value of property fraudulently 
transferred by the bankrupt, conferred by $35 of the act, is an action ‘* louching 
property of said bankrupt against a person claiming an adverse interest,” and 
within the jurisdiction of the Circuit Court as conferred by § 2. — Lrooke v. 
McCraken, 10 N. B. R. 461. 

17. The District Court of the United States, sitting in bankruptcy, has full 
and complete jurisdiction to administer the estate of the bankrupt. — Allen v. 
Montgomery, 10 N. B. R. 503. 

18. The assignee of the general creditors may, if they deem it to their inter- 
ests, relinquish, by non-action, to a secured creditor, the title to property npon 
which he holds a lien; and, when they do so relinquish, the jurisdiction of the 
state courts to perfect or enforce the title thus acquired cannot be questioned. 
The sole and exclusive jurisdiction of a bankrupt’s property is not invested in 
the Bankrupt Courts. — National Bank of Louisville v. Bank of Neward, 11 
N. B. R. 49. 

19. Jurisdiction, either of the proceedings or to grant a discharge, is not 
made by the act to depend upon the correctness of the schedule of creditors, or 
that they actually received notice of the proceedings. — Jn re Archenbrown, 11 
N. B. R. 149. 
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20. The court obtains full and complete jurisdiction, for all purposes whatso- 
ever, by the petition, whether voluntary or involuntary. — /bid. 

21. ‘The jurisdiction of the United States Court in bankruptcy is exclusive ; 
and although the state courts have jurisdiction under their statutes to settle and 
arrange the affairs and distribute the assets of an insolvent corporation, their 
jurisdiction is at an end the moment the corporation is adjudged a bankrupt by 
the District Court. — Watson v. Savings Bank, 11 N. B. R. 161. 

22. It is not competent for a party to assent to a proceeding in a court 
below, take his chance of success, and upon failure come here and object that 
ihe court below had no authority to take the proceeding. — Mays v. L’rilton, 11 
N. B. R. 229. 

23. It is not competent for the Bankrupt Court to correct or annul proceed- 
ings in the state courts upon appeal or petition, nor can it inquire into the alle- 
gations of a petition to set aside a sale of real estate ordered for any cause set 
forth in the same. — Jn re Dunn, 11 N. B. R. 270. 

24. Petition for adjudication was filed in Ohio, alleging suspension of paper 
executed by the firm in Olio. The members of the firm pleaded severally, 
alleging that the domicile and only place of business was in Michigan, and that 
the firm had no location, domicile, or place of business in Ohio. One of the part- 
ners resided in Ohio, one in Michigan, and one in Pennsylvania. The only 
court having jurisdiction of this case would be the United States District Court 
of Michigan. — Cameron vy. Canieo, 9 N. B. R. 527. 

See AMENDMENT, 5; AssEssMENT, 1; Bankruptcy Dis- 
CHARGE, 1; 1; Districr Courrs; Homesreap, 8. 


Jury. — See PLeapinGs, 5. 


Jury 

The trial by jury upon a petition for adjudication is a civil and not criminal 
proceeding; and a verdict in the debtor's favor may be set aside and another 
trial ordered whenever, in the discretion of the District Court, a proper cause is 
shown. — Jn ve De Forest, 9 N. B. R. 278. 


Lacurs. — See Corporation, 11. 


LEASE. 

1. Where premises are leased to two jointly and they agree each to occupy 
exclusively certain parts, and pay a proportionate part of the rent, such exclusive 
use is dependent upon the payment of the specified share of the rent named in 
respect to such exclusive use. — Jn re Hotchkiss, 9 N. B. R. 488. 

2. A bankrupt owning a hotel made a lease of it, and subsequently assigned 
the lease to a creditor as security for the debt; the assignee took the estate 
subject to any rights or equities in respect to the rents or the demised property, 
which the law will recognize and protect. — Meador v. Everett, 10 N. B. R. 
421. 

3. Where a bankrupt, owning a hotel, made a lease of it, and subsequently 
assigned the lease to a creditor as security for his debt, the assignee stands in 
the place of the bankrupt, and must take the estate subject to the lease ; and the 
law will recognize and protect such rights in respect to the rents or demised 
property as the transfer shows. — Lbid. 
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4, Assignees in bankruptcy do not, by accepting the trust, become assignees 
of the lease belonging to the bankrupt. There must be some positive and 
unequivocal act of acceptance to hold them liable, and in the absence of this the 
landlord has only the bankrupt to look to. — Jn re Washburn, 11 N. B. R. 66. 

See Rent, 2. : 

LeGisLaTurE. — See 2. 


Lien. 


1. Under the statutes of Michigan an attaching creditor acquires a lien upon 
the property attached, for both his debt and costs, but no more extended lien in 
regard to costs than debt; and they make no provision for retention of any lien 
for cither in case the attachment is dissolved, neither in favor of the plaintiff in 
the attachment nor of the officer who makes the levy. And no such provision 
is found in the Bankrupt Law. — Jn re Ward, 9 N. B. R. 349. 

2. Liens by attachment or execution, obtained in the state courts prior to the 
proceedings in bankruptcy, are valid, and take preference to the claims of the 
assignee, unless an attempt to evade the Bankrupt Act is shown; and the fact of 
taking steps to obtain satisfaction by the ordinary course of law, with a kuowl- 
edge on the part of the creditor that the debtor is insolvent, is not evidence of 
such improper attempt. — Appleton v. Bowles, 9 N. B. R. 354. 

3. A judgment obtained, and levy made so as to constitute a lien, held to be 
good, when the debtor was known to be insolvent, but passively submitted to the 
creditors obtaining the judgment. Cases of Wilson v. City Bank of St. Paul, 
and Buchanan v. Smith, compared, &e.— Britton v. Payen, 9 N. B. R. 445. 

4, Where a judgment was obtained upon a debt part of which had not yet 
matured, and a lien obtained by levy upon the debtor's goods, it was held not to 
be a statute preference, but that the assignee would not be bound by the judg- 
ment, it not’ being a lawful incumbrance upon the property. — Partridge v. Dear- 
born, 9 N. B. RR. 474. 

5. The Bankrupt Law makes no distinction between the different kinds of 
lien. If the law of the state recognizes a lien by judgment, or in favor of a me- 
chanic, or by mortgage or in any other form, each is respected in the Bankrupt 
Court according to its dignity. Wherever the creditor has the legal right to 
have a debt satisfied from the proceeds of the property, or before the property 
can be otherwise disposed of, it is a lien upon such property for the security of 
the debt. — Meeks v. Whatley, 10 N. B. R. 498. 

6. It will be taken for granted that the assignee sold incumbered property 
subject to the incumbrances ; but lien creditors are not affected or concluded by 
such sale, without notice given to them of the same. — /bid. 

7. An assignce’s sale without order of court is made subject to the lien of 
taxes; and, if made under judicial decree, it did not affect the lien, unless the rev- 
cnue oflicers, or some proper representative of the same, were made a party to 
that application. — Jbid. 

8. Advances made to enable the planter to make his crop, upon the contract 
or assurance that the crop when gathered shall be shipped to the party making 
the advances, do not create a lien upon the crop. It is the ordinary business 
between the commission merchant and the planter. — Allen v. Montgomery, 10 
N. B. R. 503. 
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9. When certificates of stock are pledged for debts, and the certificates passed, 
but no transfer upon the books of corporation issuing the stock, and the stock is 
sold by the assignee in bankruptcy of the pledgor, in the exercise of his discre- 
tion, to said corporation, it cannot hold title to it as a purchaser from the court, 
and defeat.a lien upon it. — Bank of Louisville v. Bank of Newark, 11 
N. B. 49. 

10. National banking associations created under the Act of 1864 cannot 
under, and by virtue of, their articles of association or by-laws, create or hold a 
lien upon their stock for the debt of the stockholder. — J bid. 

11. Where property is subject to two mortgages, and the proceeds of the sale 
of it under order of the Bankruptcy Court are insufficient to satisfy both, the 
junior mortgagee is entitled only to the surplus, if any, after payment in full 
of the prior lien and all legal costs and expenses of its enforcement, as in case 
of foreclosure. — Jn re Bartenbach, 11 N. B. R. 61. 

12. Where under a written agreement advances had been made upon logs, to 
be sawed into boards, and sold as the consignee best could, and divide the profits, 
and a lien thus acquired, and the consighor, becoming insolvent, made a bill 
of sale of the logs and other property and estate to the consignee to secure 
him, the bill of sale is fraudulent and void as to creditors ; but the consignee will 
not be held to have abandoned his lien and merged the original agreement in the 
bill of sale, unless the evidence leaves no other alternative. — Avery v. Hackley, 
11 N. B. R. 241. 

13. Under the law of Alabama, the landlord does not acquire any lien for 
rent on goods of the bankrupt, found on the demised premises, unless an execu- 
tion has been levied. — Bailey v. Loeb, 11 N. B. R. 271. 

See AssiGNEE, 12; Corporation, 7; Dest, 6; FraupuLent Conver- 
ANCE, 1; JupGMENT, 2, 4; MortrGaGce, 2; Rent, 2; 26; State 
Courts, 4. 


Limitep 


1, Where articles of a limited copartnership are duly filed and published, as 
required by the statute of Michigan, all persons dealing with the firm are bound 
to take notice of, and are chargeable with knowledge of, their contents. — 
Taylor v. Rasch, 11 N. B. R. 91. 

2. The same principle of law which protects general partners from liability 
for the contracts of an individual partner beyond the scope of the partnership 
business, protects the capital of special partners in a limited partnership. — 
Ibid. 

3. No departure by the general partners, no matter how common or how long 
continued, if not consented to, or known or acquiesced in, by the special part- 
ner, can have the effect to change and enlarge the scope of the business as 
specified in the articles of copartnership. — Ibid. 


LITIGATION. 


A fraudulent preference consisted of a trust deed of real estate to secure 
mortgage bonds. The mortgagees in trust surrendered to the assignee their claim 
to the possession of the premises, as expressly stated, for the purpose of ena- 
bling the property to be lawfully sold and proper title given, without relinquishing, 


wits 
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or in any manner affecting, the validity or lien of their trust mortgage on the 
proceeds of the sale, but the proceeds to stand in place of the real estate for all 
purposes. The reference to the register to ascertain the liens on the property 
and the fund, and marshal the fund, is to all intents and purposes a litigation, to 
which the bondholders are parties, and, after the decision of the register that the 
mortgage was void as a preference, it is too late for them to surrender the bonds 
and prove their debts. — Jn re Leland, 9 N. B. R. 209. 


Marriep Woman. 


A married woman may be adjudged a bankrupt, either under voluntary or 
involuntary proceedings. — Ja re Collins, 10 N. B. R. 335. 


Assets. — See Assets. 
Mercer. — See Lien, 12. 
Mesne Process. — See ArTacuMENT, 2. 


MortTGAGEr. 


1. What a petition must set forth to entitle a mortgagee to apply to a Bank- 
ruptcy Court to obtain leave to foreclose his mortgage. — Jn re Sabin, 9 N. B. 
R. 383. 

2. A mortgagee is not entitled to collect the rents of mortgaged property 
which has passed into the hands of the assignee in bankruptcy before the rents 
became due, nor has he any lien upon them. They are assets in the assignee’s 
hands to be distributed equally among all the creditors. — Foster v. Rhodes, 10 
N. B.R. 523. 


Morrteace. 

1. Where a mortgage contains no provisions by which the collections and 
proceeds of sales shall be either applied to the purposes of the conveyance, to tle 
payment of the debts to be secured, or indemnity to be provided, or by its 
reinvestment so as to augment the trust fund, the want of which is inconsistent 
with alleged purpose of the conveyance, it is upon its face void. — Smith v. 
McLean, 10 N. B. R. 260. 

2. A chattel mortgage not having been accompanied by immediate delivery, 
and followed by an actual and continued change of possession of the things mort- 
gaged, and not having been filed in the township in which one of the mortgagors 
resided, as required by law, the same was and is absolutely void as against the 
creditors of the mortgagors, and an assignee may recover the value thereof. — 
Kane v. Rice, 10 N. B. R. 469. 

3. Where a chattel mortgage is given by more than one, and the mortgagors 
reside in the State of Michigan, but in different townships or cities, the mortgage 
must be filed in each and every of the townships or cities in which any of the 
mortgagors reside ; and filing in one only of such townships or cities, or in any 
number less than all, is not in compliance with the statutes, and is of no validity 
or effect whatever. — Lhid. 

See Corporation, 7; FRAUDULENT PREFERENCE, 3, 5; Lien, 11; Prerer- 

ENCE, 1, 5; Sate, 3. 
VoL. IX. 386 
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MorrGaGe Notre. — See Interest, 5. 
Motion. — See Petition, 27. 


New Promise. 

1. While proceedings in bankruptcy were pending, the debtor wrote to his 
creditor, giving a statement of his affairs, and causes of bankruptcy as follows: 
** Be satisfied, all will be right. 1 intend to pay all my just debts, if money can 
be made out of hired labor. Security debt I cannot pay. All will be right 
betwixt me and my just creditors.” Upon suit after discharge was granted, this 
was held not to be a new promise suflicient to revive the debt. Such promise 
must be clear, distinet, and unequivocal. — Allen v. Ferguson, 9 N. B. R. 481. 

2. Where the bankrupt had promised to pay a debt after his discharge, the 
plaintiff should bring his action upon the original demand, and to apply to the new 
promise in avoidance of the discharge set up in the plea. — Dusenbury v. Hoyet, 
10 N. B. R. 313. 

3. It may be well doubted whether a new promise after a discharge would 
give a right to an execution on a judgment, or whether the plaintiff could avail 
himself of it, except by action upon the judgment. — Shuman v. Strauss, 10 
N. B. R. 300. 

See Discuarce, 11; Stature or Liwirations, 2. 


New 
Testimony was admitted as to negotiations between the petitioning creditors 
and the respondents, preceding the consummation of a compromise claimed to 
have been made between them. It was no error for the court to charge that the 


jury could use this testimony only as it bore upon the fact as to whether an 
arrangement was made, and, if so, what was its character. — Jn re Jelsh, 9 N. B. 
412. 

See AMENDMENT, 5. 


Nonsvlrt. 


It is no ground for nonsuit that the plaintiffs have been adjudged bankrupts 
since the commencement of the action. — Wooddail v. Austin, 10 N. B. R. 545. 


Norice. 

Whatever fairly puts a party upon inquiry when means of knowledge are 
supposed to be at hand, if he omits to inquire, he does so at his peril, and he is 
chargeable with a knowledge of all the facts which by a proper inquiry he might 
have ascertained. — Hamlin v. Pettibone, 10 N. B. R. 172. 

See Bankruptcy Court; Jurispiction, 19; Lien, 6, 7; PURCHASER ; 3 
Strate Courts. 


Operatives. — See Priorities, 2. 


Orver. 


It is not necessary to prove ina state court an order of the District Court, 
directing the assignee to sell the bankrupt’s assets. — Morris v. Swartz, 10 N. 
B. R. 305. 

Orper To snow Cause. —See Action, 2; Bankruptcy, 3; AGENT, 12. 
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Panties. 

1. As to what parties should be joined in a bill in equity, where several 
incumbrances exist, and whether the rights of all parties interested should be 
administered in one suit or in several foreclosure suits, and whether property may 
be sold free of incumbrances, discussed. — Sunderland vy. Lake Superior Ship 
Canal, &e., 9 N. B. R. 298. 

2, Stockholders may be considered as quasi parties to the bankruptcy pro- 
ceedings to such an extent as to be bound by the order without notice. If dis- 
satisfied with the order, they could move the court to set it aside, or to appl to 
the Circuit Court for a review under section 2 of the act. Having omitted to do 
this, they are concluded by the order. — Upton v. Hansbrough, 10 N. B. R. 368. 

3. All the creditors of a bankrupt are parties to the proceedings, especially 
so far as an order for the preservation of the assets is concerned, and an injune- 
tion will issue to restrain any creditor from intermeddling with the assets under 
any state process. — Watson v. Savings Bank, 11 N. B. R. 161. 


Partner. — Sce FRauDUDENT CONVEYANCE. 
PARTNERSHIP. 


1. W. was an experienced merchant without means. B. and P. each had some 
* money which they were willing to risk in a mercantile enterprise, but did not 
intend to render themselves liable for the debts of the concern, should it prove 
unsuccessful : to avoid this, they advanced the money to buy the stock, the busi- 
ness to be carried on in W.’s name alone, giving to them the option to share in 
the profits if successful, or, if not successful, to receive back the advance, with ten 
per cent interest. J/eld, that there never was any election to share in the profits, 


and a partnership ‘nter se was never entered into, though contemplated, and that 
P. and B. could not be adjudged bankrupts with W.— Moore v. Walton, 9 N. B. 
R. 402. 

2. An adjudication of bankruptcy against a copartnership operates in all 
eases as a dissolution, and the firm ceases to exist, except fur the purpose of 
closing up its affairs in the Bankruptey Court. — Jn re Blodgett, 10 N. B. R. 
145. 

3. Whenever, looking at the partnership as present or past, it is within the 
province of the Bankrupt Law to bring the debts of the partnership, or its credits, 
or its assets, within the control of the Bankrupt Court, there can be an adjudica- 
tion of bankruptcy against the firm. — Jn re Noonan, 10 N. B. R. 330. 

4. Afier proceedings have been commenced in a state court, by one of the 
partners, to put an end to the partnership, and for an account, and the property 
is in the hands of a receiver, it is competent for another member of the firm to file 
a petition in bankruptcy for himself, and for the firm. — Jbid. 

5. But in such case it is not necessary that an act of bankruptcy should be 
alleged. — Ibid. 

6. A deceased partner's interest in real estate, purchased with partnership 
funds, is first subject to the debts of the firm creditors, before his individual cred- 
itors can assert their claims, whether in the nature of judgments levied or other 
debts. — Marrett v. Murphy, 11 N. B. R. 131. : 

7. Real estate purchased with partnership funds, as between the partners and 
their creditors, will be treated in equity as personalty of the partnership, and to 
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be applied to payment of partnership debts. Ifthere is a survivor, the share of 
the deceased partner in the surplus of the partnership real estate, remaining after 
the firm debts and adjustment of claims between the individual members of the 
firm, is considered as real estate only, in any controversy between the heirs at 
law and the personal representatives of the deceased. — [bid, 

8. ** Separate estate,” in the meaning of the Bankrupt Law, is that in which each 
partner is separately interested at the time of bankruptcy ; suzh estate might have 
been used in connection with, and for the benefit of, the partnership business ; but 
the term, ** separate estate,” can be applied only to property so used, which be- 
longed to one or more of the partners, to the exclusion of the rest. —In re Lowe, 
11 N. B. R. 221. 

See Exemprion, 4; Homestreap, 1; Proor or Cram, 7. 


Payment. — See Insotvency, 2. 


PetitiontnG CreEpITors. 


1. Petitioning creditors must be held to good faith in the matter, and cannot 
recklessly file a petition for the purpose of making the alleged bankrupt file a 
statement of his creditors. — In re Scammon, 11 N. B. R. 280. 

2. If it appear that creditors, at the time of filing their petition, knew that they 
did not constitute the requisite number, the petition will be dismissed. — Jbid. 

See Petition, 16, 17. 


PETITION. 


1. Where a creditor filed a petition to have the debtor adjudged a bankrupt, 
and before the return day to show cause, was settled with, and filed a motion to 
dismiss his petition, and another creditor asks to come in and prosecute the peti- 
tion, the former motion will be denied, and the latter allowed. — Jn re Menden- 
hall, 9 N. B. R. 380. 

2. Creditors who have been induced to sign a petition by false representa- 
tions should not be prevented from withdrawing on discovery of the truth, if the 
court is satisfied they were misled. — Jn re Heffron, 10 N. B. R. 213. 

3. Ifall the creditors of a debtor express a desire to dismiss the proceedings, 
they should be allowed to do so. — Jbid. 

4. A portion of the creditors who have joined in a petition for adjudication 
cannot be permitted to withdraw their names, and have the petition and proceed- 
ings dismissed, so far as they are concerned, and leave less than the requisite 
number of parties to the petition. — Ibid. 

5. Where the petitioners for adjudication are less than five in number, it is 
not necessary for the person verifying the petition, as agent, to state the residence 
of his principals as a foundation of his right to act in the premises. — Jn re Sim- 
mons, 10 N. B. R. 253. 

6, The number of creditors joining in a petition for adjudication must be, by 
personal numeration, at least one-fourth of the entire number of the creditors, 
and must have provable debts amounting to at least one-third of the provable 
debts ; but, in computing the number, the creditors whose respective debts do not 
exceed $250 are to be excluded. — In re Hymes, 10 N. B. R. 433. 

7. If creditors whose respective debts exceed $250 are included and reck- 
oned in the requisite proportion to join in a petition, the proper number to join 
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will be ascertained by computing one-fourth of such creditors and such additional 
number of them that the aggregate of the debts of the creditors so included and 
reckoned shall equal one-third, that is, one-third of the debts of creditors whose 
respective debts exceed $250. — Ibid. 

8. Section 9 of the Act of June 22, 1874, does not require that the debtor's 
statement, denying that the requisite proportion of creditors have jgined in the 
petition, should be sworn to; but, in the absence of any rule or form prescribed 
by the Supreme Court in respect to it, it is proper to require such oath to be 
signed by the debtor. — Thid. 

9. Where it is uncertain whether the petitioning creditors constitute one- 
fourth or more in number of the creditors of the debtor, whose respective prov- 
able debts exceed $250, and whether the aggregate of the provable debts of such 
creditors amount to one-third or more of the aggregate of the debts of the cred- 
itors, whose respective provable debts exceed $250, the proper course is to refer 
by order to the clerk of the court, to ascertain and report, such ascertainment to 
be made upon such evidence as shall be introduced on the reference. — Ibid. 

10. In such ease the affirmative of the allegation and denial to be with the 
petitioning creditors. — Ibid. 

11. The petition, statement, and list to form part of the proceedings on the 
reference; the debtor to attend on the reference, and to submit to examination 
upon all matters embraced in the list, or covered by the issue. — Jbid. 

12. Nor does such section prescribe that the list of creditors should be veri- 
fied by the debtor's oath; but it is proper that it should be. — Jbid. 

13. Written or printed notice to be given by the clerk, by mail, postage pre- 
paid, to all the creditors named in the list, at the addresses given in the list, of the 
time and place of reference, and its object, at least ten days before the hearing; 
such notice to contain a copy of the list, with its names, places of residence, and 
amounts. — bid. 

14. The 9th section of the Act of June 22, 1874, provides: If there are no 
creditors whose debts exceed the sum of $250, or if the requisite ** number” of 
creditors holding debts exceeding $250 fail to sign the petition, the creditors 
having debts of a less amount shall be reckoned “ for the purposes aforesaid ;” 
so that where creditors having debts exceeding $250 are to be exclusively reck- 
oned, they are to be reckoned for all the purposes named in the section ; that is, 
for the purpose of arriving at the proper number of creditors, which is to be a 
number having a certain aggregate of debts. — Ibid. 

15. A petition for adjudication is to all intents and purposes a suit, the im- 
mediate object of which is to obtain a judgment that the debtor is a bankrupt, and 
when obtained, the suit is no longer pending. — Jn re Comstock, 10 N. B. R. 451. 

16. Section 42 contemplates that in the event of the petitioning creditor 
failing to appear or proceed with the prosecution, any other creditor may 
intervene, and on his application the court may proceed to adjudication. This 
right of intervention it is not in the power of the petitioning creditor or of 
the bankrupt to cut off or defeat by any arrangement between themselves ; and 
any action of the court which prevented or defeated such right of intervention 
is erroneous, and in violation of the statute. — In re Lacy, 10 N. B. R. 477. 

17. If in the taking of proofs, or for trial by jury, or for the requisite con- 
sideration of the court, postponement becomes necessary, the proceeding is 
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nevertheless a proceeding as of the return day of the order to show cause, and 
for all purposes affecting the right of other creditors to intervene should be so 
regarded, — Ibid. 

18. ** Such petition” in section 42 means the petition which was the subject 
of the prior part of the section and of the two preceding sections; that is, the 
petition of the original petitioning creditor, and not that of the intervening 
creditor, — Lbid. 

19. An involuntary petition under the amendment of June 22, 1874, must be 
signed by one-fourth in number of the unsecured creditors, whose debts in the 
aggregate amount to one-third of the debts unconditionally provable against the 
bankrupt’s estate. — Jn re Frost, 11 N. B. R. 69. 

20. The verification of a petition for adjudication purported to be, by and on 
behalf of all the petitioners; but the name of one who signed the petition, 
although appended to the verification, was not named in the body of it as one of 
the persons to whom the oath was administered. J//eld, no verification as to 
him, and the petition was not sufficiently verified. — Ja re Rosenfields, 11 N. B. 
R. 86. 

21. The allegation that the petitioning creditors, and debts represented by 
them, constitute the requisite number and amount, is an allegation of an essen- 
tial jurisdictional fact ; and the allegation of that fact as to one number is not an 
allegation of it as to a less number. — Ibid. 

22. When a creditor has once joined in a petition for adjudication in order 
to make up the requisite number and amount, he cannot defeat the proceedings 
by afterwards withdrawing his consent. But if his name was appended without 
his knowledge, the petition will be dismissed as to him. — bid. 

23. A debtor ought not to be compelled to file a full list of creditors, when it 
appears from the sworn statement of the petitioning creditors that the requisite 
number and amount have not petitioned.— Jn re California Pacific R. R. 
Co., 11 N. B. R. 193. 

24. A petition for an injunction was filed; at the same time a petition for 
adjudication was filed, and sworn to by the same agent of the creditors. The 
court may look to the former petition to ascertain the true state of facts, as the 
contents thereof might have been embodied in the latter, although the averment 
in the petition, that the debts due the petitioners amount to at least one-third of 
all the debts provable against the debtor, is positive and explicit. — [bid. 

25. There is no provision of law, authority, or precedent which requires the 
authority under which an agent of the petitioning creditor acts to be set forth in 
the petition. The act intended to allow all creditors who might be absent from 
the district to sign and verify by attorney. — Ibid. 

26. A petition praying to set aside a sale of real estate ordered by the 
court, will be dismissed with costs, with leave to the bankrupt to apply for the 
proper injunction to stay proceedings, when he shall have taken steps in the 
proper forum of the state to set aside or reverse judgment upon which sale has 
been ordered. — In re Dunn, 11 N. B. R. 270. 

27. Upon motion to dismiss a creditors’ petition for want of the requisite 
number, both parties may be heard, and time will be given therefor; and the 
alleged bankrupt may have an order for the examination of the creditor verifying 
the petition. — Zn re Scammon, 11 N. B. R. 280. 
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28. Since the amendment of June 22, 1874, was passed, the petition of 
creditors is required to show, with as much certainty as is attainable, that the 
creditors uniting in the petition actually constitute the proportion required by 
the act. — /bid. 

See Amenpatory Act; AMENDMENT, 3; Bankruptcy, 5; Discontin- 
VANCE, 2; JURISDICTION, 20; MortGaGr, 1; Ser-orr, 3. 


PLEADING. 


1. The defence of usury may be pleaded so long as any part of the debt for 
which usury was paid, or agreed to be paid, remains unpaid; and the assignee 
may avail himself of the defence. — Jn re Prescott, 9 N. B. R. 385. 

2. A pleading in the alternative is always objectionable ; and, where it relates 
to a material fact in the case, it will be held bad on demurrer. — Jn re Redmond, 
9 N. B. R. 408. 

3. The general intent of the amendatory Act of June 22, 1874, would seem 
to indicate that the list of creditors presented by the debtor, in denial that the 
requisite number and amount have joined, should be sworn to. — Jn re Steinman, 
10 N. B. R. 214. 

4. An answer which denies an allegation in the bill, upon “ information and 
belief,” is insufficient and evasive, and raises no issue. Such allegation must 
therefore be taken as true. Under no system of pleading is a party permi't: d 
to deny an allegation in his adversaries’ pleading upon information and belief, 
when from the very nature of the charge his knowledge, if any, must be direct 
and personal. All such allegations have to be answered positively, that the party 
has ‘‘no knowledge, information, or belief” of the facts set up in the pleading. 
— Burfee v. First National Bank, &c., 9 N. B. R. 314. 

5. A plea of discharge in bankruptcy will not authorize the court to dismiss 
the suit; it must be submitted to the jury. — Austin v. Markham, 10 N. B. R. 
548. 

6. Where a national bank located in the State of New York took and 
reserved a greater rate of interest than seven per cent upon a loan to another 
corporation, New York being a state in which no rate is fixed, the surety or 
endorser upon the notes given for such loan may set up the defence of usury, and 
is entitled to all the protection which his principal would have, if the notes were 
sought to be enforced against it. — Receiver, dc. v. Wild, 10 N. B. R. 568. 


PLEDGE. 


1. The purchaser from an assignee of stock pledged is entitled to the stock 
only upon condition that he will redeem it by satisfying the debts for which it is 
pledged. — Bank of Louisville v. Bank of Newark, 11 N. B. R. 49. 

2. A bankrupt occupied a store with his creditor, and, to secure the payment 
of his rent in arrear and to come, executed a bill of sale of a musical instrument, 
and delivered the same to the creditor. From time to time the bankrupt bor- 
rowed and returned it, but had had possession of it for some months prior to his 
bankruptcy. The transaction was held to be a pledge and not a mortgage, and 
that the creditor had waived and surrendered whatever right he might otherwise 
have had under the bill of sale. — In re Harlow, 10 N. B. R. 280. 
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Power. 

In Georgia a mortgage is mere collateral security for debt, and vests no 
interest in the mortgagee ; and therefore the power to sell therein is not a power 
coupled with an interest, and ceases upon the death or bankruptcy of the mort- 
gagor. — Lockelt v. Hoge, 9 N. B. R. 167. 


Power or Sate. — See Saxe, 3. 


Power or ATTORNEY. 


Powers of attorney must be acknowledged before a register in bankruptcy 
or a United States Commissioner, to authorize an attorney to act at meetings and 
vote. — In re Christley, 10 N. B. R. 268. 


Practice. 


On an issue of bankruptcy, the respondent has the opening and close to the 
jury. — Ia re Jelsh, 9 N. B. R. 412. 


PREFERENCE. 


1. To defeat a mortgage as void for preference, it is not necessary to find 
that the parties knew the condition of the bankrupt; if they had notice of the 
various acts named, they are chargeable with the knowledge which an inves- 
tigation of the bankrupt’s affairs would have developed. — Burfee v. First 
National Bank, 9 N. B. R. 314. 

2. Where a creditor knowingly accepts a preference in fraud of the act, he 
can, before legal proceedings are commenced to recover back the property trans- 
ferred, avail himself of the locus penitentie given him by section 23, by volun- 
tarily surrendering the property, thereby ceasing to be a party to the fraud, and 
prove his debt and receive dividends on it. — In re Leland, 9 N. B. R. 209. 

3. Where the transfer of property necessarily operates as a preference, it 
must be taken as conclusive evidence that a preference was intended. — Catlin 
y. Lloffman, 9 N. B. R. 342. 

4. The fact that a creditor receiving a preference from an insolvent debtor 
did so with notice of the commission of an act of bankruptcy by him may be 
evidence that he received the same in fraud of the provisions of the act, but such 
notice does not itself render such transaction void. — Ibid. 

5. A second mortgage given to secure the same debt secured by, and to 
cover all the property covered by, the first mortgage, is a substitution for the 
previous mortgage, upon the taking of which the first ceases to have any validity 
or effect, a.d the mortgagee’s rights as to lien must stand and be determined 
solely by the second mortgage ; and, if made within four months of bankruptcy 
proceedings, it comes within sections 35 and 39, and the mortgagee will not be 
allowed to prove his debt. — In re Jordon, 9 N. B. R. 416. 

6. A debtor passively permitting some creditors to obtain judgments and 
paying others when he was hopelessly insolvent, held a preference, and the 
circumstances distinguished from the case of Wilson v. City Bank of St. Paul. — 
Ilyde vy. Corrigan, 9 N. B. R. 466. See Partridge v. Dearborn, 9 1, 474. 

7. In case of the termination of policies of insurance, the insured do not 
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become the creditor of the company for the unearned premiums, so that a pay- 
meut of them by the company constitutes a preference. — Auickerbocker lusur- 
ance Co. v. Comstock, 9 N. B. R. 484. 

8. The fact that the endorser upon a note is solvent, and his liability fixed, 
does not change the rule that payment by the maker atter maturity when insolvent, 
and so known by the holder, is a preierence. — Lartholow v. Bean, 10 N. B. R. 
241. 

9. Shipments of merchandise to a creditor after insolvency, upon which 
advances at the time were made, do not constitute a preference. It is, in effect, 
asale of so much merchandise to procure the necessary means to realize the 
assets of the bankrupt. — Harrison v. McLaren, 10 N. B. R. 244. 

10. ‘The taking possession by a mortgagee in a chattel mortgage of the prop- 
erty, void for want of proper filing, before the commencement of proceedings in 
bankruptcy, will not help the matter, because the right of the general creditors, for 
want of possession or filing, to attack the mortgaye had attached, before the de- 
fendant took possession, and such possession cannot be referred to or based upon 
the mortgage. He had no greater right to take possession of the property in 
question than any general and unsecured creditor. Neither did the consent of 
the debtor to defendant's taking possession affect the matter, because the 
debtor being then insolvent, to the knowledge of the defendant, and the trans- 
action being within the requisite limit as to time, it was clearly such a prefer- 
ence as, by the extra provisions of § 35 of the Bankrupt Act, confers upon 
assignees the right to recover the property or its value.— Kane v. Lice, 10 
N. R. 469. 

11. Confessions of judgment given to’secure loans at the time the loans were 


made, the last just previous to the debtor’s bankruptcy, are valid ; and judgments 
entered in court upon them within a short time of the filing of the petition in 
bankruptcy will be sustained by the Court of Bankruptcy. — /iper v. Baldy, 
lu N. B. R. 517. 


12. A judgment note, given for a just debt, more than four months before 
bankruptey proceedings, upon which judgment was obtained and execution 
issued within the four months, is valid, and not a preference. — Sleek v. Turner's 
Assignee, 10 N. B. R. 580. 

13. To recover upon the ground of a fraudulent preference, the assignee 
must show not only the bankrupt’s insolvency and a preference, but also that 
the creditor had reasonable cause to believe the transaction was in fraud of the 
Bankrupt Act. — Castle v. Lee, 1) N. B. R. 80. 

14. It is not giving a preference to a creditor where a debtor, peaceably and 
for convenience, assents to the doing by the creditor of what the creditor, if 
objection and collision arose, could lawfully do in spite of objection. — Jn re 
Foot, 11 N. B. R. 153. 

15. Goods were sold to be paid for on receipt of invoice, the parties hereto- 
fore having given credit. They were not paid for, but were delayed in their 
transit, and stored; and the purchaser, having failed and become insolvent, 
directed the warehouseman to scll them, but afterwards agreed with the seller 
that he should resume the ownership of the goods, and gave to him an order on 
the warehouseman therefor, on which he took the goods, less some portion 
sold, and gave the purchaser credit, on general account. This was Aeld not a 
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giving and receiving part payment in general account, by way of illegal prefer- 
ence, — Ibid, 

16. Nor had the goods come into the possession of the purchaser or his 
ayent for disposa!, so as to cut off the right of stoppage in transilu. — Ibid. 

17. The non-payment of the price warranted a rescission. — [bid. 

18. It is wholly immaterial whether a preference is voluntary or involuntary, 
or by reason of threats or coercion. — Strain vy. Gourdin, 11 N. B. R. 156. 

19. To authorize an assignee to recover money or property under § 35, paid 
or conveyed as a preference, he must establish the act of the bankrupt of which 
he complains, but also that it was done with a view to give a preference over 
other creditors, and that the other party to the transaction had reasonable cause 
to believe that such person was insolvent. — Mays v. Fritton, 11 N. B. R. 229. 

Sce Conression OF JUDGMENT; JUDGMENT, 1; SUBSTITUTION. 


PRESUMPTION. 


The fact of the adjudication of a bankrupt being admitted, the court might 
presume the appointment of an assignee, and the sale by him of the assets of 
the bankrupt. — Morris vy. Swartz, 10 N. B. R. 305. 


PrincipaL aND Surety. 

Within the meaning of the Bankrupt Act, the liability of the principal to his 
surety must be considered as having been contracted when the instrument was 
signed. — Jn ve Perkins, 10 N. B. R. 529. 

See Fipnuciary Dest, 2. 


Priorities. 

1. Savings banks, under the Bankrupt Act, are ordinary creditors, and 
must receive their distributive share of the assets of a bankrupt bank of deposit, 
and acquire no preferences under the state statutes. — Sixpenny Savings Bank 
v. Stuyvesant Bank, 10 N. B. R. 399. 

2. Landlords and operatives, by the laws of New Jersey, are put upon the 
same footing as to priority of payment; and, if the estate is insufficient to pay in 
full, they share it pro rata. —In re McConnell, 9 N. B. R. 387. 

3. The priorities or preferences created by the laws of New York, in favor of 
savings banks, upon loans made to other banks, are not recognized by the 
Bankrupt Laws. They are not claims which are considered as rights of prop- 
erty inhering in or adhering to the property of the bankrupt bank.—Jn re 
Stuyvesant Bank, 9 N. B. R. 318. : 


Promissory Norte. 

1. By proving a debt in full, as an unsecured claim against the maker of the 
note, the endorser is not released from his liability on the note; but all claim, 
legal or equitable, of the holder, on any security held by the endorser for his 
indemnity, is released. — Merchants’ National Bank v. Comstock, 11 N. B. R. 
235. 

2. The maker of a note given for rent of a homestead, which had passed to 
the assignee as being mortgaged property, the husband and wife having executed 
a mortgage upon it, cannot set up in defence, having purchased the property at. 
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an assignee’s sale, that the contract was void, because the owner, the bankrupt, 
had no right to lease. — Mazwell v. McCune, 10 N. B. KR, 306. 

3. The holder of a note, receiving it in the usual course of business for 
value, and without notice of any defence to the note or defect in the title of its 
immediate endorser, is within the protection accorded by the law-merchaut to all 
bond fide holders for value of negotiable instruments; and, as againet the holder, 
the defence that the note was misappropriated by the principl debtor is 
unavailing to the endorser. — Merchants’ National Bank v. Comstock, 11 N. B. 
R. 235. 

Proor. 

1. The holder of a note signed by a firm and endorsed by an individual member 
may prove it against the firm and individual, and take a dividend out of the indi- 
vidual estate. — Stephenson v. Jackson, 9 N. B. R. 255. 

2. Rule of proof, by a foreign corporation where it had realized upon its 
claim under an execution. — In re Bughee, 9 N. B. R. 258. 

8. The holder of a note signed by the bankrupt may prove it in full against 
his estate, though he has received from the endorser, before the day of proof, a 
sum of money, and discharged h.m from further liability. —Ja re Talcott, 9 
N. B. R. 502. 

4. In such case the holder is owner in trust to collect the amount, pay him- 
self the debt, and the remainder to the endorser. — J bid. 

5. Proof of a debt does not operate under the statute, as a complete satis- 
faction and discharge of the debt. But, if the debtor's dis: harge is refused, cred- 
itors, whether they have proved their debts or not, are remitted their former 
rights and remedies. — Dingee v. Becker, 9 N. B. R. 508. 

6. Where the record of proof of a claim does not disclose the time when it 
was contracted, the fact may be proved by testimony, and the record amended 
accordingly, even as late as the hearing upon the specifications of objection to 
the debtor's discharge. — In re Pierson, 10 N. B. R. 193. 

7. B. & G., a firm, at the time of their bankruptey, were indebted to the firm 
of G. & F.: G. was a member of both firms, but F. was not a member of the 
bankrupt firm, and he offers for proof a claim, as the solvent or remaining part- 
ner of his late firm, having the right to wind up its affairs. J/eld, that the debt 
might be proved. — In re Buckhause, 10 N. B. R. 206. ; 

8. The proof of a debt against a corporation, and receipt of a dividend 
thereon from its estate, does not prevent the owner from obtaining judgment for 
the balance by suit in the state court. — Ansonia Co. v. New Lamp Chimney D., 
10 N. B. R. 355. 

9. The holder of accommodation notes, executed for the benefit of the 
maker, endorsed by the bankrupt, and delivered by the maker to the holder as 
collateral security, for an existing debt, before they were due, without notice 
of any infirmity or defence, and protested for non-payment, is to be treated as a 
bond fide holder for value, and may prove the same against the bankrupt, the 
endorser. — Fogg v. Stickney, 11 N. B. R. 167. 

See AMENDMENT; Conversion; ReaisTER, 4. 


Propositton, 
The amendatory act of June 22 does not require that there should be a 


asa 
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written proposition from the bankrupt preceding the notice to creditors, to lay 
the foundation for their action, and to inform them what they were to be asked 
to accept. — Jn re Haskell, 11 N. B. R. 164. 


“Put” or ‘option” contracts are contracts where the goods are not 
delivered nor expected to be delivered, but are settled by paying the difference as 
settled by prices. They are, therefore, wager contracts and void in law, and 
claims under are not provable in bankruptcy. — Ja re Chandler, 9 N. B. R, 
old. 

PURCHASER. 

To constitute a bond fide purchaser for a valuable consideration, he must be 
without notice of the rights and equities with which it is sought to charge him, 
not only at the time of purchase, but also at the time of the actual payment 
of the consideration, — Marsh v. Armstrong, 11 N. B. R. 125. 


Railroad corporations are comprehended within the words ‘moneyed, busi- 
ness, or commercial corporations,” contained in the act. They would have been 
excepted by name if it had been intended to withdraw them from the operation 
of the act. Jn re California Pacific L., 11 N. B. R. 193. 


RATIFICATION. 


It is essential that the party ratifying should be able not merely to do the 
act ratified at the time the act was done, but also at the time the ratification was 
made. — Cook v. Tullis, 9 N. B. R. 433. 

See 2. 

Estate. — See Partnersuip, 6. 

Reason TO Betreve, Know. — See AMENDMENT, 6; INSOLVENCY, 1; 
PREFERENCE, 1. 

RECEIVERS. 

The custody of receivers is the custody of the law, and is in its nature pro- 
visional and suspensive, but it in no way changes the rights of any one. — Miller 
v. Bowles, 10 N. B. R. 515. 

See InuuNcTION, 1. 

Recorp. 
Oral proof will be admitted to explain and make clear a part of the record 


which is doubtful, and will be incorporated into and made part of the record. — 
In re Pierson, 10 N. B. R. 193. 


See JupGMENT, 3; Proor or Ciam, 6. 


1. The register in bankruptcy has no power or jurisdiction to order an 
examination of a bankrupt four years after he had received his discharge.— 
In ve Dole, 9 N. B. R. 193. 
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2. Where, in case of an involuntary-bankruptcy, the bankrupt surrendered 
his estate to the register, and he accepted it, the court will direct the 
register to deliver it into the hands of the marshal. — Jn re Hlowes, 9 N. B. R. 
423. 

3. In cases of voluntary bankruptcy, the register is the custodian of the 
bankrupt’s estate, and in involuntary bankruptcy the marshal. — /bid. 

4. A register holding the first meeting of creditors has authority to postpone 
the proof of debts under section 23, where there is judicial doubt of their validity 
or of the right of the creditor to prove. — In re Bartusch, 9 N. B. R. 478. 

5. Though a register has by law and practice a right to postpone the proof 
of a debt which he considers upon the evidence doubtful, he can neither admit 
nor disregard a contested claim which he deems valid, and which would have 
controlling weight in the choice of assignee, but must report to the court. — /bid. 


RemMepyY. 


A general liability created by statute without a remedy, may be enforced by 
an appropriate common-law action. But where the provision for the liability is 
coupled with a provision for a special remedy, that remedy, and that alone, must 
be employed. — Pollard v. Bailey, 11 N. B. R. 276. 


Rent. 


1. A claim for rent which accrued subsequently to the bankruptcy, under a 
lease execution prior thereto, is not provable in bankruptey. — Jn re May, 9 N. 
B. R. 419. 

2. Where a lease contained a provision that the chattels on the premises 
should be held as security for the rent, it was in the nature of a mortgage, and 
not valid under the laws of Michigan, unless recorded, and the landlord therefore 
had no lien upon the property for his rent. — Jn re Dyke, 9 N. B. R. 430. 

3. Where leased premises were taken by a railroad company, and compensa- 
tion allowed to and received by the lessee on account of rent to be paid in the 
future, he agreeing to continue to pay the rent the same as though his use and 
enjoyment of the premises had not been disturbed, upon the bankruptcy of the 
lessee before the expiration of the lease, the lessor will be allowed to prove 
against his estate the full amount of the rent to the end of the term, estimated at 
its present value. — Jn re Clancy, 10 N. B. R. 215. 

4, The purchaser at an assignee’s sale of real estate takes the rents from 
the day of the sale, not from the day of the confirmation of the sale by the 
court. — Hall v. Scovel, 10 N. B. R. 295. 

See Inguncrion, 1; Lien, 13; MortGage, 2. 


Return Day. —See Petition, 17. 


1. A sale fairly and legally made by a sheriff cannot be set aside in another 
action, on the ground of the inadequacy of the price at which the property was 
sold. — Cook v. Waters, 9 N. B. R. 155. e 

2. Where one member of a firm held a mortgage with powers of sale, even if 
it were coupled with an interest, he could not purchase the land himself, either in 
severalty, joint tenancy, or otherwise. — Lockett v. Hoge, 9 N. B. R. 167. 
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3. A mortgagee, under a mortgage with power of sale, could not by virtue of 
such power make any sale of the property after the mortgagor had been adjudged 
a bankrupt. — /bid. 

4. An agreement concerning the sale of specific or ascertained chattels is 
prima facie a bargain and sale, and transfers the property therein to the pur- 
chaser, in consideration of his becoming bound to pay the price therefor ; but the 
interest of the parties to the contract is to govern, and the agreement may pro- 
vide that the property in the chattel shall remain in the seller until payment, 
though the possession thereof be given to the buyer, in the mean time. — Wood 
Mowing, & R. M. Co. v. Brooke, 9 N. B. R. 395. 

5. What facts constituted a sale and vesting of the property in the bankrupts, 
and its consequent succession to their assignee. — Jbid. 

See FravpuLent Prererence, 4; Lien, 6,7; Rent, 4. 


ScHEDULEs. 

Where a petition for adjudication has been filed since Dec. 1, 1873, and the 
alleged bankrupt has filed a denial, and demanded a trial by jury; the court will 
require the debtor to file a schedule of all his creditors with the respective 
amounts of their debt, under the amendment of June 22, 1874. — Warren Sav- 
ings Bank v. Palmer, 10 N. B. R. 239. 

See Composition, 1; Frees, 2; JurispicTion, 19. 


Securep Crep1rTors. 

Under the amendment to the Bankrupt Act, June 22, 1874, secured creditors 
cannot be considered among those who constitute the requisite number and value, 
whose debts are unconditionally provable. — Jn re Frost, 11 N. B. R. 69. 

See INvoLuntary Peririon. 


SECURITIES. 


The court has authority to inquire into and determine what is the value of 
the securities held by the creditors of an alleged bankrupt, in order to ascertain 
whether the claims of the petitioning creditors are of the amount required by the 
statute. — Jn re California Pacific R. R. Co., 11 N. B. R. 193. 


Snenrirr. — See Fess, 3. 


SERVICE. 

The word ‘‘ person” includes ‘‘ corporation,” and service is to be deemed to 
be made * personally ” on a corporation when it is effected by delivering the order 
to its head or principal officers, and the usual place of abode means the principal 
place of business, where alone it can be said to abide. — Jn re California Pacific 
KR, Co., 11 N. B. R. 193. 


Set-oFF. 


1. Section 20 of the Bankrupt Act did not intend to enlarge the doctrine of 
set-off, or to enable a party to make a sct-off in cases where the principles of 
legal and equitable set-off did not previously authorize it. — Sawyer v. Hoag, 9 
N. B. R. 145. 


2. The capital stock of a corporation, especially its unpaid subscriptions, is a 
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trust-fund for the benefit of the general creditors of the corporation, and cannot 
be set-off against an ordinary debt of the corporation. — Jbid. 

3. A claim for unliquidated damages may be made available as a defence to 
show that the defendant is not indebted to the petitioner, who must have a claim, 
after all just credits, exceeding the amount of $250, to entide him to raise the 
inquiry as to the facts of bankruptcy and solvency of the dofendant, —~ Se re 
Valley, &c., R. 9 N. B. R. 281. 

4. An insurance company became bankrupt, holding notes, received from the 
payce in the regular course of its business, made by A. jointly with B. The com- 


pany, at the same time, owed A. and C, jointly for losses on policies. A. claimed — 


tu set off his half of the liability on the notes against the loss due him and C.; C. 
assenting to and authorizing such appropriation. J/eld, no mutuality of debt 
or credit under the Bankrupt Act, and set-off refused. — Gray v. Rollo, 9 N. B. 
R. 337. 

5. A debtor who owes a debt to several creditors jointly cannot discharge it 
by setting up a claim which he has against one of those creditors, for the others 
have no concern with his claim, and cannot be affected by it; and no more can 
one of several joint creditors, who is sued by the common debtor for a separate 
claim, set off the joint. demand in discharge of his own debt, for he has no right 
thus to appropriate it. Equity will not allow him to pay his separate debt out of 
the joint fund. And, if it had the assent of his co-obligees to do this, it would be 
unjust to the suing debtor, because he has no reciprocal right to do the same 
thing. — Ibid. 

6. Claims against a creditor of an insolvent may be purchased by him prior 
to the petition in bankruptcy, and will be allowed in set-off in a bankruptcy 
court, although purchased for the purpose of being used as a set-off. — Hovey v. 
Home Ins, Co., 10 N. B. R. 224. 


SpreciricaTions. —See DiscuarGeE. 


State Covrts. 


1. The state courts are bound to take judicial notice of the existence of the 
federal courfs ; it is also supposed they will know something of the laws of Con- 
gress, though not generally called upon to administer them. — Morris v. Swartz, 
10 N. B. R. 305. 

2. The state courts will not recognize or enforce a right or title acquired 
under foreign bankrupt law or foreign bankrupt proceedings, so far as affects 
property within their jurisdictions, or demands against residents of this state 
(New York). — Mosselman v. Caen, 10 N. B. R. 512. 

3. The effect of bankruptcy on suits pending in the state courts is to stay or 
suspend them. They may, with leave of the Bankrupt Court, be prosecuted to 
judgments for the single purpose of determining the amount due. Final process 
to procure satisfaction cannot be issued and executed. — Allen vy. Montgomery, 
10 N. B. R. 503. 

4. When, in the exercise of the discretion left to the assignee and the general 
creditors by the Bankrupt Act, they voluntarily abandon all claim to incumbered 
property, the state courts may then subject such property to the satisfaction of the 
creditor's claims, and may afford him any relief touching such property as he would 
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have been entitled to, if the proceedings in bankruptcy had never been insti- 
tuted. — Bank of Louisville v. Bank of Newark, 11 N. B. R. 49. 

5. The statement in a declaration or complaint, made by a party in a state 
court, does not bind the Bankrupt Court ; and whether the complaint sets out a 
claim originating in fraud, and so not affected by bankruptcy, is a question for 
the Bankrupt Court to determine. — Jn re Williams, 11 N. B. R. 145, 

6. A state court cannot by any process prevent a party from applying to the 
District Court for the benefit of the provisions of the Bankrupt Law. — Watson v. 
Savings Bank, 11 N. B. R. 161. 

See Arrest; Assignee, 5,7; Divipenp, 2; Insuncrion, 2; JURIspicrion, 
4, 5, 18, 21, 22; Unirep Srares Marsuac; Partirs, 3. 


Sratute. — See Divipenp, 2. 


Sratcre or Liwrrations. 

1. Plaintiff brought suit, afterwards became bankrupt, but his assignee was 
not made a party to it till more than two years after his appointment. //eld, that, 
under § 2 of the act, the action was barred, and there must be judgment for 
defendant. — Cogdell v. Exum, 10 N. B. R. 326. 

2. An acknowledgment of a debt by the debtor before the time of limitation 
had expired, which was suilicient to prevent the statute from running, might be 
suilicient before the bar, although it would not amount to a new promise after the 
debt was barred. —Jn re Teed, 11 N. B. R. 94. 

3. The state Statute of Limitations to a proof of claim, set up by an assignee, 
will be allowed, wherever that defence might have been made in a suit in the state 
where the debtor resides. — bid. 

See AMENDMENT, 9; FRAUDULENT PREFERENCE, 2. 


Srock. 

1. Primarily the amount due on subscriptions to capital stock of a corpo- 
ration is a debt to the corporation, which it alone can enforce; and unless the 
corporation is without other assets to meet its obligations, and fails to make the 
needed calls, creditors cannot interpose. — Myers v. Seeley, 10 N. B. R. 411. 

2. Unpaid subscriptions to the capital stock of a corporation are assets 
applicable to the payment of corporate debts, which the corporate authorities 
may call in for corporate purposes. — Jbid. 

3. The transfer of the certificate of stock in anational bank as a sale or pledge 
passes at least the beneficial ownership of the stock, and the delivery of the pos- 
session is as complete as the nature of the property will admit of. — Bank of 
Louisville v. Bank of Newark, 11 N. B. R. 49. . 

See Action, 1; Gonrorarson, 10. 


STOCKHOLDER. 


1, The purchaser of a certificate who surrenders it, and has one issued to him 
directly, and has his name entered upon the stock books, becomes subrogated to 
the rights, and assumes the liability, of an original subscriber to stock; and that 
the acceptance of the certificate of which eighty per cent was unpaid, and sub- 
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ject to future call, created an implied obligation on his part to pay such balance. 
— Upton v. Hansbroagh, 10 N. B. R. 368. 

2. The individual liability of the stockholders in a corporation for the pay- 
ment of its debts is always a creature of statute. At common law it does not 
exist. — Pollard v. Bailey, 11 N. B. R. 276. 

3. Where a bank charter provides that the stockholders ‘‘ shall be bound 
respectively for all the debts of the bank in proportion to their stock holden 
therein,” each stockholder is bound for the debts in proportion to his stock; his 
liability is not limited to the par value of his stock, nor is he bound absolutely for 
the payment of the full amount of that. He must pay a sum which shall have the 
same proportion to the whole indebtedness that his stock bears to the whole 
capital, and is not required to pay more. — Jbid. 

See Action, 2; Bankruprcy Courr; Corporation, 6, 11; Remepy. 


SroppaGe 1n Transitu. — See PREFERENCE, 15. 


SuBSTITUTION. 

A banker, having in special deposit certain bonds, appropriated them without 
the knowledge of his customer, substituting in their place a note and mortgage. 
After the banker’s failure, the customer ratified the banker's acts in making the 
substitution. Upon bill brought by the assignee to compel an assignment of the 
note and mortgage, the court held, that there was no preference of one creditor 
over another, it was a mere exchange of one species of property for another; 
that there is nothing in the Bankrupt Act which prevents an insolvent from 
selling or exchanging his property, if he leaves it in as good plight and con- 
dition as previously. — Cook v. Tullis, 9 N. B. R. 433. 


Suits Penpinc. — See State Court, 3. 
Surery. — See ATTaAcHMENT; Discuarce, 10. 


SusPENSION OF PayMENT. 

Where a merchant stopped payment of his commercial paper, and before the 
expiration of fourteen days made an assignment of all his property under the 
state law, for the benefit of his creditors, such assignment did not discontinue 
the suspension; but at the expiration of the fourteen days a complete act of 
bankruptey was made. — Jn re Laner, 9 N. B. R. 494. 


Taxes. 
An assignee by the sale of property cannot divest the right of a state to 
enforce payment of her taxes on the property, wherever found. The state 
cannot be compelled to come in and prove its clawm.— Stokes v. State of 
Georgia, 9 N. B. R. 191. 
See Lien, 7. 
Tax 

A mortgagee out of possession, the holder of a mechanic’s lien, or a party 
deriving title through an assignee in bankruptcy, have such ‘‘a claim of legal 
title ” as entitles them to appear and contest the confirmation and establishment 
of the tax title. — Meeks v. Whatley, 10 N.B. R. 498. 
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Testimony. 


The Bankrupt Act authorizes the taking of testimony on commission, and 
excludes the taking of testimony on mere notice as provided in the Act of 
1730.— Ja re Dunn, 9 N. B. R. 487. 


‘Trespass. — See Unirep States Marsuat. 


Trust Funp. 


Beneficiaries may follow a trust fund into the hands of any one receiving with 
notice of its trust character. — In re Tesson, 9 N. B. R. 378. 


TRUSTEE. 


The intent and effect of ¢ 43 is that, pending proceedings under it, all the 
ordinary processes and proceedings under the act are, for the time being, abso- 
lutely superseded and suspended, excepting so far as such processes and pro- 
ceedings are retained by the express words or by the necessary implication of 
the provisions of that section, which is entirely silent in regard to proof of debts 
presented afier the institution of proceedings under it; and there are none of its 
provisions that cannot be fully carried out and enforced without the proof 
required by § 22 in the case of debt so presented that the proceeding contem- 
plated by § 45 evidently intended to be one by arrangement. The trustee and 
committee have full power to arrange, and by mutual agreement to adjust, 
every thing relating to the settlement and winding up of the estate ; but they can- 
not adjudicate or decide any disputed matter. A creditor is a proper party to 
move to require the trustee to admit a claim to participation in the distribution 
of the estate ; but his petition is insufficient, if the prayer for relief is based alone 
upon the fact that his claim has been proven under § 22, his right so to prove 
having ceased to exist. — In re Trowbridge, 9 N. B. R. 274. 


Trust Estate. — See Distrisution. 


Unirep Srares Marsuat. 

An action may be maintained in the state court against the United States Mar- 
shal, for the unlawful taking and detention of property seized by him under a 
warrant of seizure of a bankrupt’s property. — Marsh v. Armstrong, 11N. B. R. 
125. 

See Equity, 2; Reaister, 2, 3. 


Uniiquipatep DamaGes. —Sce Set-orr, 5. 


Usury. 


1. A ereditor, secking to prove a debt against the estate of a bankrupt, 
stands in the position of a plaintiff, in a suit at law, seeking to enforce such 
claim, and if he has taken or received usurious interest, he forfeits all interest. 
— In re Prescott, 9 N. B. R. 385. 

2. The assignee stands in the place of the bankrupt, and can avail himself of 
the provision of the statute in relation to usury, and recover the penalty pre- 
scribed. It is not a personal privilege. — Wheelock v. Lee, 10 N. B. R. 363. 

3. The force and effect of chapter 172 of the Acts of New York, 1850, which 
forbids corporations from interposing the defence of usury to their contracts, are 
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to make the dealings of corporations as borrowers, and their contracts or obligations 
for loans, unaffected by any laws of the State of New York regulating interest; 
that as to contracts made by corporations, whether foreign or domestic, whether 
made in the State of New York or elsewhere, they stand, in the State of New 
York, as if no usury laws existed. — Receivers, &c. v. Wild, 10 N. B. R. 568. 
PLEavINGs, 1, 6. 
Verpicr. —See 11; Jury Triar. 


VERIFICATION. 

1. A bill filed by creditors of a bankrupt, before his adjudication, praying for 
an injunction to restrain a party charged with receiving goods of the bankrupt in 
fraud, is sufficiently verified, if sworn to by an agent.—Jn re Fendley, 10 N. 
B. R. 250. 

2. Where several petitioners join in the petition in separate and distinct 
rights, each stands as a separate and distinct party to the litigation so far as the 
right in which he prosecutes is concerned, and a verification by each petitioner 
is as necessary as if he had filed a separate petition. —Jn re Simmons, 10 N. B. 
R. 253. 

See Petition, 20. 


Voruntary CONVEYANCE. 

If the grantor in a voluntary conveyance knows himself to be insolvent, that 
he is giving to his wife that which he knows was intended for the payment of his 
debts, that he intends thereby to secure to himself a future provision and sup- 
port from the property which justly belonged to his creditors, the fact that the 
wife received such conveyance in ignorance of these facts will not make the con- 
veyance a valid one, and the fact that the deed was unrecorded for more than a 
year is important only as an evidence of fraud. — Beecher v. Clark, 10 N. B. R. 
385. 

See FraupuLent Conveyance, 3. 


Walver. 

Where an adjudication in bankruptcy was rendered by bankrupt’s consent, 
without the number of creditors and amounts, as required by the amended act, 
it was an irregularity which the bankrupt might waive. — Jn re William, 11 N. 
B. R. 145. : 

See Homesteap, 4. 


WarEHOUSEMEN. — See DELIVERY. 


Warrant. 

In judgment of law the warrant is issued simultaneously with the entry of the 
order of adjudication. Whenever it is physically issued, it relates back for the 
purposes of the twelfth section to such entry. The death of the bankrupt after 
the order, though the warrant did not issue for a month after, will not operate 
to discontinue the proceedings. — In re Litchfield, 9 N. B. R. 506. 

Sce JurispicTion, 11, 20. 
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The Principles and Practice of Courts of Justice in England and the United 
States. By Coxway Ronixsox. Volume VII. Further on Personal 
Actions as to the Grounds and Form of Defence, and the Answer to that 
Defence. Richmond: Woodhouse & Parham; Randolph & English. 
Baltimore: Cushings & Bailey. Philadelphia: T. & J. W. Johnson & Co. 
1574. 

Ir is more than twenty years since the first volume of this work was pub- 
lished, of which the late Mr. Justice Willes, in a letter to the author, said: 
**T do not know which most to admire and wonder at, the extraordinary in- 
dustry with which you have collected materials from sources so numerous and 
so widely scattered, even to the citation of authorities still damp from the . 
English press; the luminous exhibition in so condensed a form of the leading 
principles of decisions, side by side with the most striking instances of their 
application, giving to the subject, generally treated so as to be repulsive, a 

“ scientific interest; or the singularly felicitous arrangement, giving the clew at 
once to every part of the subject and every point within its scope.’? In the 
prosecution of the work so well begun Mr. Robinson has since labored with 
unwearying patience and industry, till now, at the venerable age of three- 
score and ten, he gives to his profession a seventh volume distinguished by 
the same excellenees which excited the admiration of the English judge. The 
author certainly seems to have acted upon the maxim of Lord Derby, which 
he quotes, — ‘* Whether Iam happy or unhappy is not my chief affair; what 
most and first concerns me is, to find my work in life, to recognize it, and to 
do it;’’ and this, his chosen life-work, he has done faithfully and well. We 
hope he may live to see it completed, and that the profession may not lose the 
benefit of the materials for future volumes which he has collected, and which 
no one but himself can use so well. 

The present volume treats of the various grounds of defence, res ad judicata, 
estoppel, submission and award, release, accord and satisfaction, and others; 
then of replications, rejoinders, surrejoinders, and the pleadings thereon to 
issue, the discussion of which the author has enriched with a mass of citations 
and quotations really astonishing, though the latter part which treats of the 
pleadings now almost everywhere obsolete is rather, in the language of Chan- 
cellor Kent, ‘* a monument to the memory of departed learning ’’ than of prac- 
tfeal value to the modern lawyer. The rules of pleading, however embarrassed 
with technicalities they became, have a scientific foundation; and no lawyer 
can consider himself educated who does not understand them thoroughly. We 
should, therefore, advise our professional brethren not to neglect any portion 
of Mr. Robinson’s work, but to read it thoroughly, if only for the sake of 
appreciating the very amusing dialogue between Crogate, the unhappy hero 
of Crogate’s Case, 8 Co. 66, and Baron Surrebutter, an imaginary authority 
on special pleading, of which the venue is laid on the other side of the Styx. 
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This was written by the late Mr. Justice Hayes, of the Court of Queen’s 
Bench, before the passage of the Common Law Procedure Act, and, being very 
rare, is printed by Mr. Robinson in his Appendix. The astonishment of the 
special pleader at the ignorance of the rules displayed by Rhadamanthus, 
whose proceedings, he says, ‘‘ were more like the summary practice of one of 
the new-fangled county courts than the regular procedure of a respectable 
superior or even inferior tribunal,’’ and his horror at the punishments in- 
flicted on special pleaders by infernal justice, are very amusing. So are the 
punishments themselves. The Baron says: +‘ I saw two illustrious men engaged 
in a complicated course of special pleading with each other, which resulted in 
everlasting new assignments. Another pair of pleaders, similarly engaged, 
were subjected to the mortification of having eternal judgments of repleader 
awarded against one or the other of them. But the most lamentable case ap- 
peared to be that of the ghost of a special pleader of the old school, who was 
sentenced to draw an undemurrable plea to an action brought after the new 
rules upon a bill of exchange, with counts for the consideration, interest, and 
the money counts, in which the defence was made up of part failure of congéd- 
eration, part payment, a set-off as to part, and payment into court of the 
residue. This unhappy ghost had all the new rules and the forms of the 
judges, and the decisions of the courts upon thein, given to him to enable him | 
to accomplish his task ; but the more he read, the more he was puzzled. Sir 
Edmund ‘ (Sir Edmund Saunders, whose ghost accompanied Surrebutter) * 
and I witnessed his abortive attempts with great interest; and he pointed out to 
us the dictum of a great pleading judge, to the effect that ‘ there must be some 
way of pleading in such a case, though the court was not bound to say what it 
was.’ (16 M. & W. 762.) Sir Edmund gave me a knowing wink, and whis- 
pered in my ear that it was all very well to say so, but that he took it to be 
clear that the thing could not really be done;’’ au opinion of Sir Edmund's 
which we are not disposed to challenge. One’s sympathy with these unhappy 
shades is quickened by his recollection of the nightmares which precede or 
succeed important trials. 

Mr. Robinson’s preface is rather political than legal, and we gather from it 
that he has little sympathy with the legislation of Congress since the war. 
But we are not inclined to quarrel with his strictures upon the character of 
the judiciary in the Southern States, though a passage like the following, which 
we find in the body of the work in a discussion of the rule that, where a special 
jurisdiction is given by statute, the record must show that the statute has 
been followed, strikes us as a little singular: *+ In the United States there is 
great reason for applying this rule to a condemnation by an inferior court 
under the act of Congress of August 6, 15/1, or that of July 17, 1862, 
whether the so-called judge thereof be an Underwood, a Delahay, or Durell, or 
one possessing better qualifications for judicial otlice than either of the three.”’ 
No better evidence can be found of the provocation which our Southern fel- 
low-citizens have eadured from some judges, than such a passage in such a 
place. 

It is always a pleasure to read a book whose author is sincerely desirous 
rather to do good work than to be well paid; and such are unfortunately too 
rare among the multitudes of law writers and law reporters whose work we 
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are called upon to criticise. We have no doubt that Mr. Robinson will reap 
the reward of his labor in the appreciation of his profession, already too 
familiar with the excellence of his work to make any further discussion of it 
here at all necessary. 


A Treatise on the Law of Guarantees, and of Principal and Surety. By Wenry 
AyseLmM Der Coryar, of the Middle Temple, Esquire, Barrister at Law. 
With Note$ to American Cases, and an Appendix containing the English 
and American Statutes of Frauds and Perjuries. By James Appleton 
MorcGan, of the New York Bar. New York: Baker, Voorhis, & Co., 
Publishers. 1875. 

Ar the time of the publication of Mr. De Colyar’s treatise in England, in 
1874, the works of Mr. Fell and Mr. Theobald upon the same subject had 
become obsolete ; the profession, no doubt, needed an exhaustive discussion of 
a subject which the multiplicity of modern cases upon this branch of law de- 
monstrated to be of great and increasing importance. Mr. De Colyar supplied 
this want, so far as diligence in the selection and arrangement of the English 
decisions could do it. We do not think, however, that the author’s style is 
either attractive or lucid. His book is made upon the English system of 
digesting, giving in the text, as did Messrs. Byles and Cruise, the names of 
cases and the rulings or decisions made therein, by way of offering to the 
reader a view of the growth and development of the law on each particular 
branch of his subject. In many cases, indeed, he makes mention of the names 
of other parties (not of record), in whose behalf promises were made, or obli- 
gations entered into. These names, of little interest except to the curious 
collector of lists of irresponsible persons, however acceptable to the enterpris- 
ing managers of commercial agencies, do not afford aid to the practitioner or 
the student, and we think serve frequently to confuse the summary of the cases 
in which they are given. 

Mr. De Colyar does not attempt any arrangement of the cases based upon 
‘*the circumstance of the decisions being at common law or in equity,’’ be- 
cause these distinctions are likely to be lost in England in practice under the 
new ‘Supreme Court of Judicature Act, 1873.’ 

We agree that a treatise for students might well leave out of view a discus- 
sion of the remedy which may be appropyriate to each class of cases; but where 
the distinction between law and equity remedies is kept up with as much strict- 
ness as it is in many of the states, as for example in Massachusetts, the prac- 
tising lawyer would like to know ‘ under which king’ and in which court he 
must employ his efforts for redress. For these reasons, which grow out of 
the character of the original work, we think that Mr. Morgan might have em- 
ployed his labor to quite as much advantage in the production of an original 
treatise upon the subject, — so far as any treatise on law is or can be original, — 
and that there is still a field for an American text-book upon the same sub- 
ject. 

As to Mr. Morgan’s work, we notice a considerable diligence in the collec- 
tion of cases; and, so far as we have examined the subjects with which our 
practice has made us familiar, his notes cannot fail to be of value to any one 
who is investigating the branches upon which he treats. It is not true, how- 
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ever, that his collections are exhaustive, so that the student or lawyer in each 
state can rely upon the citations being full, or even including all the leading 
decisions. For example, the leading case of Oxford Bank v. Haynes, 8 Pick. 
423, which established the duties of the holder of a note towards a defendant, 
who had written thereon, ‘+ I guaranty the payment of the within note,’’ is not 
mentioned; and the case of Read vy. Cutts, 7 Greenl. 156, is cited, but not to 
the point to which it is properly applicable. More than fifty pages of the five 
hundred and thirty-four which comprise the whole book, are taken up by an 
appendix containing the English and American Statutes of Frauds. Of course 
these are useless for the most part. No lawyer will use such an appendix in 
examining the statute of his own state, but will turn at once to his own copy 
of the acts in force since the last session of the legislature. In illustration of 
this, we may mention that even Browne on the Statute of Frauds, published 
at Boston, which attempts the same plan, does not contain a full transcript of 
the Massachusetts Statute of Frauds, so called. And if one has occasion to 
advise upon the statute of a sister state, he must consult her digests, statutes, 
and decisions. ‘The student, of course, cannot with safety read any other than 
the statute of his own state and the 29 Car. II. c. 3. If he does, he will be 
as likely on examination to give the lez seripta of Illinois or Alabama, of New 
York or Pennsylvania, as of his own state. 

This appendix is useful, however, for one thing: it shows that Mr. Morgan 
has fallen into a curious error with regard to his references to the Statutes of 
Frauds, &c., in the various states, by following the citations of another author. 
These references in foot-notes, which seem to have been copied from Browne 
on the Statute of Frauds, are almost all wrong; and this may be seen by ex- 
amining the appendix, in which most of the statutes are of a much later date 
than the ones referred to by the text. The execution of the work is fair, and 
the type clear. 


Teports of Cases argued and determined in the District Courts of the United States 
within the Second Circuit. By Roserr D. Benepicr. Vol. VI. New 
York: Baker, Voorhis, & Co. 1875. 

Tus volume contains cases from March, 1872, to July, 1873. We notice 
the following: — 

The Providence and New York Steamship Co., p. 124, was a case under the 
Admiralty Rules, 55-53, prescribing the manner of proceeding under the 
United States Statute of 1851, limiting the liability of ship-owners. The power 
of the Supreme Court to make these rules is maintained; and it is held that 
the District Court has the power to restrain the prosecution of a suit against 
the owners of a vessel in a state court. The proceeding under the rules above- 
mentioned is said by Blatchford, J., to be ** substantially a suit in rem against 
the vessel and its pending freight.’? Benedict, J., however, in the City of Nor- 
wich, pp. 330, 334, thinks the proceeding partakes of the character of an action 
in personam, and says that it is analogous to a proceeding in bankruptcy. 

The Epsilon, p. 378, is another case under the statute of 1551, which is 
held to apply to injuries to persons as well as to property. 

Dry Ox Ilides, p. 199, is an interesting case on the question when it is the 
duty of the master of a vessel to weigh cargo at the port of delivery. 
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In re Derby, p. 232, decides, that infants, in respect to their general con- 
tracts, are not embraced within the provisions of the Bankruptcy Act, as sub- 
jects of either voluntary or involuntary bankruptcy. 

The City of Brussels, p. 370, decides that where a child who is a passenger 
dies in consequence of negligence on the part of the officers of a vessel, the 
cause of action survives to his administrator, and may be enforced by a process 
in rem. 

In The Onore, p. 564, it is held, that admiralty has jurisdiction of a con- 
tract, made between the master of a ship and a cooper, to put the cargo of the 
ship in landing order; the services being rendered partly on the ship and partly 
on the wharf, before the delivery of the cargo. 


Leading American Cases and Notes upon the Law of Wills, embracing Testa- 
mentary Capacity, Undue Influence, the Admission of Oral Testimony in 
Aid of the Construction of Wills, the Execution of Wills, &c. By Isaac 
F. Repriecp, LL.D. Boston: Little, Brown, & Co. 1s74. 


‘* THERE is no book,” says a German writer, ‘* so worthless that I cannot 
collect something useful from it;’’ and it would be clearly presumptuous to 
say that this collection of cases is without merit. If it were our only book on 
the subject, it would be very useful. But when it is considered that the learned 
author has already published an elaborate work on Wills, in which his own 
views are fully presented and the authorities carefully collected, with copious 
extracts from the opinions of the courts either in the text or notes, we sub- 
mit that there is no call for another book from the same author, consisting 
mainly of a reprint of some of those opinions in full. The author’s notes dis- 
cuss no question, we believe, which is not fully considered in the original book, 
except the effect of a belief in modern spiritualism on testamentary capacity. 
Here he dissents from a recent opinion of Judge Kent, of the Supreme Court 
of Maine. That eminent judge held that where testamentary capacity and 
freedom in making the will are attempted to be impeached on the ground of the 
testatrix’s belief in spiritual communication with her deceased husband in 
regard to the provisions of her will, and also that her son-in-law possessed 
supernatural power to influence his wife, and that he was himself under the 
power of devils, thus inducing her to tie up her estate, so that he should never 
have any benefit of it, the jury must determine how far these beliefs are 
founded in insane’delusion, or exercise undue influence upon the testatrix in 
regard to her will, they being properly instructed as to what constitutes insane 
delusion or undue influence. 

Mr. Redfield, on the contrary, is of the opinion that if spiritual communi- 
cations, so called, had any the slightest influence upon the mind of the testa- 
trix in producing an unequal and unjust will, it cannot be upheld. With the 
exception of this note, whose soundness may well be questioned, we are not 
aware that the author has thrown any new light upon the subjects discussed. 
Indeed, he constantly refers to his original work for a fuller discussion of the 
topies presented in his notes. A hali-dozen or more of recent cases are cited, 
which are not referred to in the last edition of his book on Wills. 

Many of the opinions given deal very largely with evidence. For instance, 
we have acharacteristic dissertation from Judge Lumpkin, in which he reviews 
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minutely the testimony bearing on the sanity of one Littlebury Lucas. The 
story is amusing enough for a newspaper, and graphically told; but it was 
surely unnecessary to reprint it for the sake of enforcing the few legal proposi- 
tions for which it is valuable as an authority. As an illustration of the stuff 
which Mr. Redfield considers it proper to reprint in a book of Leading Cases, we 
quote the following passage from this opinion: ‘* With a few immaterial ex- 
ceptions of opinions to the contrary, it is conceded by all that this old man had 
not his reason in 1854; he lost all sense of decency in the presence of ladies; 
he was untruthful; he offered a young lady two hundred dollars, and, when she 
refused to receive it, he was about to burn it in his pipe, and was only pre- 
vented by her consenting to take it; he was travelling over the country declar- 
ing his wife was dead, and he wanted to marry again; addressed several ladies: 
offered to buy a wife at prices varying from small sums, or a few negroes up 
to twenty thousand dollars; he declared he could buy a wife, and would do it 
(was this madness? Query). When corrected in any of his wild notions, he 
would get very angry, and insist he was right; he insulted his own sister-in- 
law at her own table; was offering to sell his negroes at times for the wildest 
prices, and then for almost nothing; all the family united in having him de- 
clared non compos, and in having a guardian appointed under our statute; 
accordingly, a commission was sued out on the thirtieth day of June, 1554; he 
was declared an insane lunatic from age and disease, ‘‘ and incapable of man- 
aging his own affairs;’’ his son was appointed his guardian; his affections 
entirely changed; he took up with Parsons and Holsten, and his hatred for his 
son was the most intense; he would curse him as the d——st rascal and rogue 
and fool that ever lived; charged him with stealing his will and his property; 
and declared he intended to make a will, and cut him off with five dollars, as 
being all the law allowed him.”’ 

We suppose that no two minds would agree as to what are the one hundred 
or two hundred leading cases among our American decisions on Wills. But 
on what grounds could the author have placed Kurz v. Hibner in that category? 
The Supreme Court of Illinois there held that where the will devised land as 
being eighty acres in a particular township, range, section, and number, and it 
appeared that the testator owned no land precisely answering the description, 
it was held not competent for the devisee to prove by oral testimony that the 
testator did own eighty acres of land, corresponding in all particulars in its 
description to that in the will, except that it was in section thirty-three instead 
of thirty-two, and that he owned no other eighty-acre tract in the township, in 
order to enable the court to decide, as matter of construction, that the testator 
must have intended to devise the land in section thirty-three, and the court 
thereupon declared the devise void. The case was cited for no reason, that we 
can see, except that the author might demonstrate in a note that the decision 
is opposed to the overwhelming weight of authority. 

Not to extend this notice further, we sum wp by saying that this collection 
of cases does not appear to have been made with the greatest care; that a large 
part of the opinions quoted consists of discussions of evidence which are not 
worth reprinting; and that the book adds very little to the knowledge which 
may be obtained from the author’s work on Wills, a standard authority acces- 
sible to all practitioners. 
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A Practical Treatise on the Power to sell Land for the Non-payment of Tazes ; 
embracing the Decisions of the Federal Courts, and of the Supreme Judi- 
cial Tribunals of the several States and Territories. By Roberr §S, 
BiackweE_i. Fourth edition, revised and enlarged. Boston: Little, 
Brown, & Co. 1875. 

To the student of constitutional history the most interesting feature of the 
taxation of land is left untouched by Mr. Blackwell, to wit, its history in this 
country. Tax titles were unknown to the common law of England, and, we 
believe, are still unknown in that country. The only way in which an 
Englishman’s lands could be involuntarily aliened, except in cases of forfeit- 
ure for treason, was by judgment of law; or, as it was expressed in the Great 
Charter, ‘* by the law of the land.” 

In the Constitution of the United States, and of some of the states, 
express authority is given the legislature to ‘‘ levy and collect taxes.’? What 
was the practice in respect to taxation before the constitutional grant of 
authority? Were lands liable to sale for non-payment of taxes then? If so, 
by what authority? In England, under whose laws our ancestors lived, it 
was never supposed that the phrase ** law of the land’? meant any thing but 
judgment upon due process of law; and no man’s lands could be taken from 
him by the summary methods pursued in America for the collection of taxes. 
Was the law of England held inapplicable to the state of the country among 
the colonies? If lands had not been the subject of taxation and seizure, what 
was the policy which directed the change? 

Materials are certainly not lacking for answering these questions; and it is 
a matter of surprise that so industrious a worker should have passed by them 
altogether for the dry husks of judicial decisibns upon the formalities and 
informalities of sheriffs’ deeds. The fact only shows that there was the same 
insatiable demand for ‘‘ practical ’’ treatises on the law twenty years ago as 
now, and that all else was counted but dross. 

The modest editor of this edition, whose name we happen to know to be 
Marshall D. Ewell, has done those of the profession who are concerned in tax 
titles an excellent service. So far as we can discover, the reports have been 
gleaned, high and low, of every thing upon the subject; and we notice much 
more than the usual fulness of stating the cases. This practice, which is now 
coming extensively into vogue, is simply a renewal of the method of many of 
the best old English text-books, and is to be especially commended in this 
country. So long as the courts and the bar will insist upon having all the 
cases, and, for the most part, have not access to the vast accumulation of 
reports, it is the duty of authors and editors to supply the want as far as 
possible. 

Mr. Ewell has, probably unwittingly, laid himself open to a criticism which 
is doubtless unfounded in fact. Many of his notes appear in the dress of the 
head-notes of the reports; the statement of facts being connected with the 
ruling by the abrupt and in a text-book inappropriate ** held.”? This form 
of expression is adopted by the reporters for its brevity, and we presume was 
adopted by Mr. Ewell for the same reason; but the well-founded suspicion to 
which it leads in many of our text-books renders it desirable that honest men 
should discard it. 
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We have examined much of Mr. Ewell’s work, and observe that his lan- 
guage is accurate and guarded; and we are safe in inferring that he has put 
into the book honest, faithful labor. ‘To say that this edition is the best that 
has yet appeared since the author’s death, docs not do full justice to the 
editor; and we feel justified in adding that it is satisfactory. 


The Law of Usages and Customs. A Practical Law Tract. By J. U. Barrour 
Browne, of the Middle Temple and Midland Circuit, Barrister at Law, 
Registrar to the Railway Commissioners, author of ‘* The Law of 
Carriers,’ The Medical Jurisprudence of Insanity,’’ &. London: Ste- 
vens & Haynes, Law Publishers, Bell Yard, Temple Bar. 1875. 

In this volume Mr. Browne’s treatise occupies ninety-eight pages, not 
including the index and table of cases, and the publishers’ catalogue of law- 
books forty-eight. We are not sure that the work would not have been quite 
as valuable if the numbers had been interchanged. Certainly forty-eight 
pages would have been quite enough to contain all that is useful of the author’s 
work. 

The constantly increasing volume of the reported decisions has created a 
demand for monographs on separate heads of the law, which are gradually 
driving out of use the more comprehensive treatises. Books on ‘+ Injunctions ”’ 
and ‘* Specific Performance ’’ have succeeded works on ‘‘ Equity Jurispru- 
dence;”’ and to the practising lawyer who is examining a particular question 
they are vastly more useful. Subdivision, however, may be carried too far, 
and a subject may be selected of which there is not enough to be said to fill a 
volume; aud this seems to have been Mr. Browne’s difficulty in the construction 
of the one before us, whence, perhaps, the large contribution of the publishers. 
We will not say that a valuable book might not be written on the law of usages 
and customs; but certainly the few well-established rules of evidence which form 
the foundation of this treatise are but scanty material for a separate work. We 
have read it through without discovering any thing not familiar to the profes- 
sion or readily to be found in almost any book on evidence or contracts. The 
really embarrassing questions which arise in the law of usage, particularly 
where evidence of usage is offered to vary the effect of acts to which the law 
attaches a certain consequence, have escaped, apparently, the notice of the 
author. 

Possibly as a collection of cases it may be valuable; but even for this pur- 
pose it is less useful to the American lawyer, as no American cases are cited. 


Manual of Political Ethics. Designed chiefly for the Use of Colleges and Stu- 
dents at Law. By Francis Lieser, LL.D., Corresponding Member of the 
Institute of France, &c.; author of ** On Civil Liberty and Self-Govern- 
ment,’’ ‘* Principles of Legal and Political Interpretation,’ &e. Vols. 
I. & I. Second edition, revised. Edited by Tnropore D. Woo tsry. 
Philadelphia: J. B. Lippincott & Co. London: Triibner & Co. 1875. 
Tuts book is not one which properly falls within the jurisdiction of a legal 

critic, nor will the limited space which we can devote to notices of new publi- 

cations permit us to make it the subject of an extended review. This is 
indeed the less necessary, since Dr. Lieber’s work has been familiar to the 
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public for nearly forty years, and its reputation is well established. Highly 
praised as it was on its first appearance by authorities like Kent, Story, Pres- 
cott, and Hallam, it has since retained in the public estimation the place 
which it then acquired. 

Ani yet it is a book more likely, we taney, to be praised than read. The 
author’s doctrines are always sound, and his reasons for them good; but the 
first are apt to strike the reader as axioms, and the last as somewhat obvious. 
One feels in reading it as if he were treading familiar ground, and his mind is 
acquiescent. There is nothing to stimulate a spirit of opposition, and little 
which it strains the mental digestion to assimilate. It may be that the doc- 
trines of the work were newer when it first appeared than now, and that the 
influence of the generation to which it was addressed has been so powerful 
upon our own that we have grown up to regard as universally accepted doc- 
trines propositions which to them seemed new and possibly revolutionary. 

Yet we would not be understood as undervaluing Dr. Lieber’s treatise. 
It is admirably adapted to the purpose for which it was written; and the 
wealth of illustration with which its author's extended reading enabled him 
to enrich its pages gives it an interest which must make ‘it of great value 
as a text-book in colleges. In some way or other the principles which it 
inculcates should become familiar to every citizen, and should be taught as an 
essential part of his education. They are so commonly neglected in practice, 
so frequently overlooked by legislators, who would never question them in 
theory, that we may well doubt whether they are so generally understood as 
they should be. 

In editing the present edition, Dr. Woolsey has contented himself with 
adding, in notes, selections from a mass of material in the form of original 
notes, quotations from other authors, and clippings trom newspapers, which he 
found in a copy of the first edition belonging to the author, and which had 
apparently been collected by him with the intention of himself preparing a 
second edition. ‘This matter was so voluminous that it could not all be used 
without increasing the size of the book too much; and ** the attempt has been 
made,’’ as the editor tells us, ‘+ to satisfy all practical demands by inserting 
only those notes of Dr. Lieber’s which were judged to be of primary value, or 
which bore in the way of modification or correction upon the text.’? A few 
notes by the editor are added, and a number of small corrections in idiom and 
style have been made, much to the improvement of the work. Otherwise it 
is unchanged, and is presented to us by the publishers in two handsome 
volumes. 


Reports of Cases decided in the Circuit and District Courts of the United States 
for the Ninth Circuit. Embracing Cases at Law, Civil and Criminal, in 
Equity, Admiralty, and Bankruptcy, and Cases on Appeal from the Amer- 
ican Consular and Ministerial Courts in China and Japan. Reported by 
L. 8S. B. Sawyer, Counsellor at Law. Volume II. San Francisco: A. L. 
Bancroft & Co., Law Book Publishers, Booksellers, and Stationers. 1875. 
Tuk first volume of this series was published somewhat less than two years 

ago, aud was noticed in our seventh volume, p. 722. The present volume 

seoms to us a great improvement on it in many respects, and contains little or 
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nothing that is not worth reporting, while many of the cases are very inter- 
esting. There are, of course, some that are of purely local value, as Lamb v. 
Vaughn, p. 161; Mizner v. Vaughn, p. 371; and Starr y. Stark, p. 603, three of 
the longest cases in the volume, which involve the construction of certain con- 
veyances, covenants, and bonds made between three or four parties originally 
owning a tract of land known as the ‘** Portland land claim,’’ upon which a 
large portion of the city of Portland now stands. These cases are naturally 
interesting on the Pacific coast, where questions as to the title of public land 
have been a fruitful source of litigation for years; but they are not valuable 
to the Eastern practitioner. 

Moorman v. Hoge, p. 78, is a trade-mark case. The plaintiffs, manu- 
facturers of whiskey, or their predecessor in business, one Cutter, had devised 
a barrel of peculiar shape, in which the whiskey of their manufacture was 
put up for sale, and which became well known as their barrel. On it were 
certain brands or marks, which, together with the barrel, they claimed as their 
trade-mark; and the barrel, with these marks, was duly registered as such by 
the Commissioner of Patents. The court found that the barrel had become 
very generally known on the Pacific coast as the ‘* Cutter Barrel,’’ so that 
any one familiar with the trade, seeing it at a distance, would expect to find 
it containing ** Cutter whiskey.’* The defendants had their whiskey put up in 
barrels which were clear imitations of the plaintiffs’ barrels, but were differ- 
ently branded. The court held the certificate of registration not conclusive, 
following the rule as to patents, and after a careful discussion decided further 
that while a vessel or package of peculiar shape may be used as auxiliary to 
a trade-mark, and may be of service in helping to establish the fraudulent 
intent of imitators, it cannot itself, independent of the marks upon it, be a 
trade-mark. The contrary decision would doubtless have extended the law 
of trade-marks further than it has been carried in any decided case that we 
are aware of; but at the same time we are not sure that such an extension 
would not have been entirely justifiable on principle, and that the reason of 
the law did not require it. Where purchasers have learned to associate with 
a manufacturer's goods the peculiar package in which they are enclosed, to 
expect when they see that package that it contains his wares, an intentional 
imitation of the package is just as much a fraud on the public, and quite as 
great an infringement of the manufacturer's rights, as if a less obvious dis- 
tinction, as a letter or number, though technically a mark, alone were copied. 
We hope the case will be carried further. 

We have left ourselves Jittle space for the discussion of the cases which 
we had marked for notice, and can therefore mention only MeAay v. Campbell, 
p- 118, which decides that the child of an English subject and a Chinook 
woman, found by an accurate computation to contain nine-sixteenths of 
Indian blood, is not a citizen of the United States, though born therein. , a 
decision which disfranchises quite a number of voters who have hitherto helpea 
to shape the policy of Oregon; Jn re Haake, which holds that in bankruptcy 
a secured creditor will be allowed to apply the proceeds of his security to the 
payment of interest on his debt accruing after the adjudication, if the con- 
tract stipulates that the debt shall draw interest till paid; and Jn re Clifford, 
where Hoffman, J., discusses the effect of the delivery to the purchaser of an 
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order on the warchouseman for goods in a bonded warchouse, and decides 
that the giving of such an order, though it be accepted by the warchouseman 
on presentation by the purchaser, will not constitute a sufficient delivery and 
acceptance to satisfy the statute of frauds. ‘This latter decision rests on the 
ground that the warehouseman is the agent of the government, and not the 
bailee of the importer. 

The reporter’s work is well done, though even in the index to a head-note 
such statements as ‘* Rule in W. v. C. denied,’’ which we find on p. 283, 
afford little clew to the nature of the decision. The curious are informed that 
“ W.v. C.”? means Waugh v. Carver, 2 H. Bl. 235, which is stated in the 
body of the note. The other defects in Mr. Sawyer’s method, which we 
pointed out in our notice of his first volume, have been in great part, if not 
entirely, corrected. 


Lectures on the Early History of Institutions. By Sir Wexnry Sumner Marne, 
K.C.S.L, LL.D., F.R.S., author of ‘Ancient Law” and Village 
Communities in the East and West:’? New York: Henry Holt & Co. 
1875. 

Even if space permitted, it would be no easy task to give a tolerably ade- 
quate idea of the purpose and result of this work without a somewhat extended 
mention of the two other celebrated works by the same author, Ancient 
Law and Village Communities. The present volume consists of thirteen lec- 
tures, delivered at Oxford, and is ‘‘an attempt . . . to carry farther in some 
particulars the line of investigation pursued by the author in an earlier work 
on Ancient Law.’’ Sir Henry Maine supposes throughout a familiar acquaint- 
ance on the part .of the reader with the various theories and speculations em- 
bodied in his former works. This will, perhaps, prevent the book from having 
as wide a circulation, at least in this country, as his former writings have had, 
though probably, in view of the audience before whom they were delivered, it 
did not interfere with the effectiveness of the lectures. 

The last three lectures are somewhat disconuected with those that precede, 
though falling within the general scope of the work. Lecture XI. is an inquiry 
into the early history of the settled property of married women. This subject, 
though new to the English and American lawyer, is one which has continued 
to occupy the human race from a very early period. Lecture XII. is upon 
‘* Sovereignty.’’ The author here expresses an opinion with which, we think, 
all who have given any attention to the subject must agree, that there is need 
not only of a new history, but of a new philosophy, of law. If he had said that 
as far as the English language and law are concerned, there is at present 
neither history nor philosophy, the assertion might be suffered to pass without 
challenge. Lecture XIII., which is in a manner a continuation of the former, 
is upon Empire and Sovereignty. These last two lectures deserve to be read 
with Bentham’s Fragment on Government and Austin’s Province of Jurispru- 
dence determined. They unite the rare qualities of being both profound and 
lucid. 

The remaining lectures are based upon old Irish Law. The Irish gov- 
ernment are publishing translations of the Ancient Laws of Ireland. Three 
volumes have aiready been published. These laws are known as the “ Bre- 
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hon Laws.’? The Brehons, the authors of the laws, are supposed to have 
been an hereditary class of professed lawyers. The laws themselves consist 
of an ancient code, with an appendage of later glosses and commentaries. They 
are thought to have been compiled from old customs in the tenth century, 
although some of them profess to have been compiled during the life and under 
the personal supervision of St. Patrick. They are partly in verse, and, in Sir 
Henry Maine’s opinion, are authentic monuments of ancient Aryan institu- 
tions. As Ireland lay without the pale of Roman conquest, they have been 
affected but slightly by Roman influence, and resemble much the Hindoo law. 
The date of the existing manuscripts is unknown, though one from this indorse- 
ment upon it, written by a member of the family to whom it belonged, is proved 
to be as old as the fourteenth century: ‘* One thousand three hundred two 
and forty years from the birth of Christ till this night; and this is the second 
year since the coming of the plague into Ireland. I have written this in the 
twentieth year of my age. Iam Hugh, son of Conor McEgan; and whoever 
reads this, let him offer a prayer of mercy for my soul. This is Christmas 
night, and on this night I place myself under the protection of the King of 
Heaven and Earth, beseeching that he will bring me and my friends safe 
through the plague. Hugh wrote this in his own father’s book, in the year of 
the great plague.” 

The laws are upon a great variety of subjects. One matter is treated with 
curious minuteness; it is that of dog-fights. ‘* Four pages... are concerned 
with injuries received from dogs in dog fights, and they set forth in the most 
elaborate way the modification of the governing rule required in the case of 
the owners; in the case of the spectators; in the case of the ‘ impartial inter- 
poser;’ in the case of the ‘ half interposer,’ i.e., the man who tries to separate 
the dogs, with a bias in favor of one of them; in the case of an accidental 
looker-on; in the case of a youth under age; and in the case of an idiot.’’ 

Sir Henry Maine thinks this Irish law ‘is a very remarkable body of 
archaic law, unusually pure from its origin;’’ that by it we can connect the 
races at the eastern and western extremities of the world, the Hindoos and the 
Irish. The subjects treated of in these laws afford our author abundant oppor- 
tunity, in the first ten lectures of the book, for plausible conjecture and inge- 
nious hypothesis in support of new positions as well as of old ones before 
maintained by him in his other works. 

Sir Henry Maine in all his works is a bold speculator ; in our opinion, 
he shows a tendency to make sweeping inductions from insufficient data. A 
few isolated facts, having an appearance, it may be a false one, of analogy, do 
not warrant a universal conclusion. In his writings, too, we sometimes meet 
with absolute point-blank statements which surprise us. Let us instance one 
of some half a dozen we have noticed in the present volume. On page 343 we 
find this statement: ‘* Bentham seems to be exclusively known in France an1 
Germany as the author of an unpopular system of morals.’’? Now, when we 
know that the four of Bentham’s chief works upon Jurisprudence were pub- 
lished in French, and at Paris, because the Continent furnished a market for 
them when England did not, we confess we doubt the statement. More- 
over, we have frequently seen references to and citations from these works 
in French writers upon jurisprudence, and it is only the execrabie habit which 
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Frenchmen have of publishing without an index, which, joined to a want 
of time, prevents our citing author and page where such citations and refer- 
ences occur. How it may be in Germany we do not know, being unfortunately 
unacquainted with the German language; but an extract from Borrow’s The 
Bible in Spain may serve to answer for that country. Borrow had been 
arrested at Cape Finisterra, and was brought before an alcalde, when the fol- 
lowing dialogue took place: — 

Alcalde. I see that you are an Englishman, and my friend Antonio here informs 
me that you have been arrested at Finisterra. 

Myself. We tells you true; and but for him, I believe, I should have fallen by the 
hands of those savage fishermen. 

Alcalde. The inhabitants of Finisterra are brave, and are all liberals. Allow me 
to look at your passport! Yes, all in form. Truly, it was very ridiculous that they 
should have arrested you as a Carlist. 

Mysdf. Not only as a Carlist, but as Don Carlos himself. 

Alcalde, Oh! most ridiculous; mistake a countryman of the grand Baintham for 
such a Goth! 

Myself. Excuse me, sir, you speak of the grand somebody. 

Alcalde. The grand Baintham: He who has invented laws for all the world. I 
hope shortly to see them adopted in this unhappy country of ours. 

Myself. Oh! you mean Jeremy Bentham. Yes! a very remarkable man in his 
way. 
Alcalde. In his way! in all ways. The most universal genius which the world 
ever produced, —a Solon, a Plato, and a Lope de Vega. 

Myself. I have uever read his writings. I have no doubt that he was a Solon, 
and, as you say, a Plato. I should scarcely have thought, however, that he could 
have ranked as a poet with Lope de Vega. 

Alcalde. How surprising! I see, indeed, that you know nothing of his writings, 
though an Englishman. Now, here am I, a simple alcalde of Galicia, yet I possess all 
the writings of Baintham on that shelf, and I study them day and night. 

Myself. You doubtless, Sir, possess the English language. 

Alcalde. Ido. I mean that part of it which is contained in the writings of Bain- 
tham. I am most truly glad to see a countryman of his in these Gothic wildernesses. 
. . . Stay, I think I see a book in your hand. 

Myself. The New Testament. 

Alcalde. What book is that ? 

Myself. A portion of the sacred writings, — the Bible. 

Alcalde. Why do you carry such a book with you? 

Myself. One of my principal motives in visiting Finisterra was to carry this book 
to that wild place. 

Alcalde, Ha, ha! how very singular! Yes, I remember, I have heard that the 
English highly prize this eccentric book. Tlow very singular that the countrymen of 
the grand Baintham should set any value upon that old monkish book! 


Now it is evident that the alcalde knew Bentham as a writer upon juris- 
prudence, and that even his system of morals was not unpopular with him, 
whatever it may have been with the Englishman who had never read his writ- 
ings. Mr. Borrow tells this as a pleasant story at the expense of the alcalde ; 
but the alcalde must have laughed inwardly, when, in answer to Borrow’s sug- 
gestion that he read the English language, he said, glancing at the French 
editions upon his shelf, for the writings upon jurisprudence had not at that 
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time been translated into English, ‘Ido. J mean that part of it which is con- 

tained in the writings of Bentham.”” 

The New York Supreme Court Reports. Cases determined in the Supreme 
Court of New York from June to November, 1874. Edited by Isaac 
Grant Tuompson and Rosiey D. Cook. Vol. 1V. Albany: John D. 
Parsons, Jr., Publisher. 1574. ’ 

In the October, 1874, number of this Review, we briefly noticed Volumes 
II. and II. of this series, which brought the cases down to June, 1874. The 
yolume before us contains the decisions of the five succeeding months, and is 
published with commendable despatch. It contains more than an average 
number of cases, is closely printed, and does not show any padding on the 
part of the editors. We may as well, however, express our entire dissent 
from the principle adopted by the judges of this court, of writing several 
opinions in so many of the reported cases. So seldom is it that the different 
judges arrive at the same result by different courses of reasoning, and there- 
fore so apt are the several written opinions to be little more than repetitions 
of one another, that on behalf of the profession, and especially also on behalf 
of the editors and reporters, we desire to protest. The notion of a system of 
judiciary composed of two or three graded courts of from five to ten judges 
each, grinding out their respective grists of reports, with several opinions in 
support of, and several against the finding of the majority of the court in each 
case, would, we think, paralyze even the vigorous industry of the editors of 
the volume before us. 

We recommend, as we have hitherto done, this series above all previous 
ones of the reports of this court. 

We notice, among other cases of general interest, Carroll v. Weiler, p. 131, 
which holds (1) that where several dogs kill sheep together the owner of each 
dog is liable only for his own dog’s damage, and a joint action will not lie 
against all; (2) that evidence that a dog had at another time been seen in 
company with a dog proved to have been one of the sheep-killers is admis- 
sible to show that the dogs knew each other, as a ‘ basis for the presumption 
that when a feast was to be had on plaintiff's sheep they would enjoy it 
together.’’ 


Reports of Cases in Law and Equity determined in the Supreme Court of the 
State of Iowa. By Epwarp H. Stizes, Reporter. Vol. XV., being 
Volume XXXVI. of the Series. Ottumwa: Published by the Reporter. 
1874. 


AccorpinG to the announcement by Mr. Stiles in the last volume of his 
Reports, the concluding volumes of his series are to follow each other in quick 
succession. The one before us closes with the adjudications of the June 
term, 1573, which is not in accord with the demand of the profession for 
early reports of decided cases. 

_ Among cases of general interest we notice Mulligan v. Illinois Central Rail- 
way Co., p. 181, which decides the much-litigated question whether a railroad 
company, which receives goods marked for a destination beyoud its own ter- 
minus, is bound to deliver them at that point. The court hold that in the 
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absence of any agreement limiting its liability, the company is liable for a 
failure to deliver at the point of destination. The court also hold that the 
receipt, by theshipper of goods trom the carrier, of a bill of lading which con- 
tains a limitation of the carrier’s liability is conclusive on him, and he cannot 
be allowed to show ignorance of its contents. 

In McElfresh vy. Kirkendall, p. 224, it is held that in Iowa the common-law 
rule is still in foree, that a husband is liable for the torts of his wife, although 
he is not liable under the statutes for her separate debts. 

In Graves v. Graves, p. 310, it is decided that where a wife is separated 
from her husband on account of misconduct on his part justifying such sepa- 
ration, alimony will be decreed under the equity powers of the court, although 
no divorce is sought, and the action is for alimony alone. This is further 
than most of our courts have gone. 

In Fitzpatrick v. Fitzpatrick, p. 674, the court hold that parol evidence is 
not admissible to show that when a testator devised the west half of the north- 
east quarter, he never owned that, but intended to devise the east half of the 
south-west quarter. This case follows exactly Kurtz y. liner, 55 Ill. 514, 
which was severely condemned by Judge Redfield, in the February, 1871, 
number of the American Law Register. 

We notice some evidences of carcless proof-reading, and would suggest an 
endeavor to condense the matter of these Reports into a smaller compass in 
future volumes. 


Reports of Cases determined in the Supreme Court of the Stale of Nevada, during 
the year 1873-74. Reported by ALFrep IIeLm, Clerk of Supreme Court, 
and Tueopore H. Ilitterr, Esq. Volume IX. San Francisco: Frank 
Eastman, Printer, No. 509 Clay Street. 1874. 


Tus book makes, with the rules of court and the index, a volume of 450 
pages. It embraces all the cases determined down to and including the Octo- 
ber term, 1874, amounting in all to some fifty-seven cases, of which eighteen 
are criminal, and many are of merely local interest and importance, depend- 
ing as they do on the construction of laws peculiar to the State of Nevada, 
or being only the exercise of appellate jurisdiction in supervising the action of 
the court below in its judgment on facts; as, for instance, J/urye, Appellant v. 
Martin, p. 28, which determines that under a given state of facts respondent 
was justified in believing a certain person to be appellant's attorney. The 
reporting is carefully and on the whole well done, and the press-work is cred- 


itable. We are prevented by want of space from giving a more extended 
notice. 


Reports of Cases argued and determined in the Supreme Court of Rhode Island. 
Volume X. Joun F. Toney, Reporter. New York: Published by Hurd 
and Houghton. Cambridge: The Riverside Press. 1575. 


Tis volume contains a number of cases of general interest; of which per- 
haps the most important is Stafford v. Providence, bearing as it does upon the 
evidence to be presented to a jury in land-taking cases, which now involve 
larger amounts of money than any other class of cases. The judges do not 
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spare labor in writing their opinions; but there is occasioually a little loose- 
ness of argument which makes us prefer their conclusions to their reasons. 

Mowry v. City of Providence, p. 53. At a town meeting in 1705 the pro- 
prietors of a tract of land dedicated it as a burying-ground and training- 
ground for the benefit of the people of the town; and the plaintiff claimed 
title in 1870 to a portion of the land by adverse possession. The court held 
that there might be a valid partial dedication, that the above vote constituted 
a dedication or gift to charitable use, and that title by adverse possession 
might be acquired in the land. 

Remington v. Sheldon, p. 218. The defendants stored carriages in their 
barn for a certain sum. The rocf of the barn fell in from the weight of 
snow. J/eld, that the defendants were liable if they knew, or had reason to 
know in the exercise of ordinary care, that the building was unsafe. The fact 
that the building was not reasonably fit for such storage would not neces- 
sarily render them liable. 

Pierce vy. Proprietors of Swan Point Cemetery, p. 227. 


“ Let’s talk of graves, of worms, and epitaphs, 

Let ’s choose executors and talk of wills, 
And yet not so, —for what can we bequeath, 

Save our deposed bodies to the ground? ” 
The daughter of a deceased person brought a bill in equity against her 
mother who had removed the body from the lot in which it was buried thirteen 
years previously with the widow's consent, which lot had descended to the 
daughter as heir, and the bill prayed restoration and an injunction against 
, further interference. A very lively and learned discussion took place as te the 
right of property in dead bodies. The counsel for the respondent urged that 
the religious sentiments of the dead had not been violated, as creeds were for 
the living; and that with the new light vouchsafed to him the deceased's predi- 
lection for the Unitarian Association (in whose lot he was buried) might have 
become impaired. There was no property in dead bodies; and the complain- 
ant’s remedy was trespass q. ¢. f. (not de bonis asportatis). Contra, the coun- 
sel for the complainant that if the ecclesiastical law, under which there was no 
such property, was in force, in Rhode Island a disturbance might be expected in 
the grave of Roger Williams himself. The court examined the civil, canon, and 
common law at length, and held that though there was no right of property 
in a dead body, yet there was a quasi property which equity would protect. 

Hubbard vy. Harnden Express Co.,p. 244. The defendants, who were com- 
mon carriers, reccived goods on April 10, 1561, and failed to deliver them in 
consequence of their seizure at Savannah, at the end of April, by the Con- 
federate Government for non-payment of Confederate duties. The references 
to writers on international law are rather meagre; but the American cases are 
discussed at considerable length by the court, which held that the relation of 
the North and South to each other in the late war was that of public enemies, 
that the war began in Georgia before the end of April, and that the carriers 
were not liable. 

Stafford v. City of Providence, p. 567. Land was taken by the water com- 
missioners of the city. At the trial evidence of B. was admitted that he had 
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appraised certain land at three times its former value, because its value had 
been enhanced by the location of a reservoir in the neighborhood; and the 
court held that it was within the discretion of the judge to admit the evidence, 
It was also laid down that the jury might consider any increase of value which 
owners might rightfully expect from any agitated or future possible improvement : if 
the probability of making certain roads has entered into the value, the jury 
should not exclude it. 

Compare Burt v. Wigglesworth, decided in Massachusetts at the March 
term, 1875. Ross v. North Proridence, p. 461, seems to be opposed to Burt v. 
Brigham, decided in Massachusetts at the said March term. 
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UNITED STATES. 


Tue Supreme Court. — Many of the decisions of the court for the present 
term will be found in full in the pages of the Chicago Legal News, the 
(Philadelphia) Legal Gazette, and others of our contemporaries. Feeling the 
importance of laying the results before our readers at the earliest possible 
moment, we have prepared the following summary of the more important 
cases, in which we have aimed to give succinctly the facts of each and the main 
question decided. Of course many important dicta of the court are contained 
in these decisions, to be hereafter examined in the pages of Wallace. 

Cases reported. — Ochiltree v. Towa R. R. Contract Co.; Clark v. Towa 
City; Cannon v. City of New Orleans; Habich v. Folger; United States v. 
Villalonga; New Orleans v. Steamship Co.; Avery v. Hackley; United States 
v Boecker; Hearne v. New England Mutual Marine Ins. Co.; Woodson »v. 
Murdock; Marsh v. Whitmore. 


oF Stocknoipers. Ochiltree v. Iowa R. R. Contracting 


Co. — Error to Supreme Court of Missouri. By the Constitution of Missouri 
adopted in 1865, stockholders in private corporations were liable for debts to 
twice the amount of their stock. In 1870, this was amended so as to make 
them liable only for the amount of stock subscribed and paid up. The 
defendants became stockholders in the Missouri, Iowa, and Nebraska R. R. Co., 
after 1870; the plaintiff had a judgment against that railroad, and tried to 
make the defendants individually liable for twice their stock. J/eld, that 
though all stockholders at the time of the amendment might be so liable, new 
stockholders, subscribing under the new law, were not. The amendment is 
not obnoxious to the constitutional prohibition against mngnning the obliga- 
tion of contracts. Judgment below affirmed. 


Limitation OF Speciatties. Clark v. Iowa City. — Error to Circuit 
Court of Iowa. The city issued coupon bonds, and the coupons due January, 
1860, on which this suit was brought, were detached and sold. The defence 
was that the limit of actions on all written contracts, whether under seal or 
not, was in Iowa ten years. Held, that coupons thus detached are equivalent 
to separate bonds, and possess the essential attributes of commercial paper. 
The limitation begins when the right of action is complete, that is, when they 
become due. The Iowa statute was properly pleaded, and judgment is 
affirmed. Incidentally the case of City of Kenosha v. Lamson was examined, 
where the limit was six years on simple contracts and twenty on specialties; 
there the court properly held coupons to belong in the latter category. So in 
the similar case of City of Lexington y. Butler, where a like distinction pre- 
vailed between simple contracts and specialties. 


é 
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TonnaGE Tax. , Cannon v. City of New Orleans. — Error to Supreme Court 
of Louisiana. ‘The plaintiff applied for an injunction originally to prevent 
the city from collecting dues on his steamboat, known as levee dues. This 
tax was by an ordinance assessing so much per ton ‘ on all steamboats which 
shall moor or land in any part of the port of New Orleans.’’ The injunction 
was refused by the state court; but this decision is now reversed by this 
court on the ground that this was a tonnage tax assessed by a state without 
consent of Congress, and so unconstitutional. It is different from a tax on 
the use of wharves or piers owned by individuals or even a city, though that 
right be regulated by a state. 


Conriict or Laws. Habich v. Folger. —Error to Supreme Judicial 
Court of Massachusetts. Folger of Massachusetts, creditor of the Columbian 
Insurance Company of New York, trusteed Habich of Massachusetts, a debtor 
to that corporation. The company had been dissolved already by order of the 
Supreme Court of New York, and receivers appointed. Both the corporation 
and the receivers appeared by attorney; and, in another suit between the par- 
ties, the then plaintiff, Folger, was declared entitled to the funds trusteed. 
The basis of that decision was that the New York court erred in declaring the 
corporation dissolved. Folger obtained an undisputed judgment in the present 
case; but Habich brought the case up on the point that the Massachusetts court 
erred in its decision in that respect. The court, however, decided that if Habich 
paid the debt under this judgment, he was protected against all the world, or, 
as the opinion says, ‘‘ without intimating for a moment that an error was 
made by the Supreme Court of Massachusetts, it is too plain for discussion 


that it is immaterial to the plaintiff whether there was error or not.” Judg- 
ment affirmed. 


Law or Prize. United States v. Villalonga. — Appeal from Court of 
Claims V. claimed proceeds of cotton captured and sold at Savannah as 
owner of part, and as factor having made advances on the rest. Held, that 
though Congress enacted that for two years any owner who had not aided in 
the Rebellion might claim proceeds, V. could recover only for his own property 
and the amounts of his advances reduced to United States currency, because 
there were other owners, both in law and equity, to whom the court was open. 


Vauipiry oF Contracts BY Mitirary Orricers. New Orleans v. The 
Steamship Company. — Appeal from Circuit Court of Louisiana. Jn 1855, one 
Kennedy, military mayor of New Orleans, leased certain river-front land 
to the defendants for a term of ten years, at a rent of $8,000, with an 
agreement that important improvements should be made by the tenants, to 
revert to the city. The defendants spent more than $65,000, and paid rent. 
In April, 1866, civil government having been restored, the then mayor, Clark, 
under an order of the City Council, destroyed part of the property, and claimed 
that the lease was void. Held, that ‘‘the lease was a fair and reasonable 
exercise of the power vested in the military mayor and the two boards.”’ Held, 
also, that probably ‘the city is estopped from denying the validity of the 
lease, by receiving payment of one of the notes ’’ given by the defendants for 
rent, 
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As a side issue, after the case had been commenced in the Circuit Court, 
the mayor applied to a state court for an injunction against the defendants. 
For this the Circuit Court fined him $300 for contempt of court. //eld, that 
this action of the mayor was ** unnecessary, unwarranted in law, and grossly 
disrespectful to the Circuit Court,’’ and also that this court has no jurisdiction 
in the matter. Adopting Blackstone’s words in Crosby's case, ** the sole adju- 
dication for contempt and the punishment thereof, belongs exclusively and 
without interfering to each respective court.”’ 


Bankruprey. Avery v. Hackley.— Error to Circuit Court of Western 
District of Michigan. Hackley & Co. made advances to one Blake, who there- 
with got out logs which were brought to their saw-mill, under a contract, 
Some four months after, Blake, fearing insolvency, gave Hackley a bill of sale 
of all his property, but the contract was not cancelled. Soon after Blake failed, 
and Avery was made assignee, when IH. on request delivered up to him all the 
property except the logs. The question was whether the first contract was 
merged in the bill of sale, the latter being clearly void as against the creditors. 
Held, that, as the contract was not in fact surrendered, the law did not hold it 
to be merged in the bill of sale subsequently. The lien under it was not 
affected, and the assignee could only claim any excess after the sale of the 
lumber. 


Pena Bonps. United States v. Boecker et al. — Error to Circuit Court of 
Maryland. Suit to recover on a bond given by B., as principal, for taxes due 
by a distiller. The bond recited that the distillery was on the corner of Hud- 
son Street and East Avenue in Canton; but in reality it was situated on the 
corner of Hudson and Third Streets. The majority of the court (four dissent- 
ing) affirmed the judgment below, that this variation was fatal, and the bond 
could not be enforced. 


Marrve Insurance. Hearne v. New England Mutual Marine Ins. Co.— 
Appeal from Circuit Court of Massachusetts. Bill to reform a contract. The 
policy was for a vessel to go from L. toa port in Cuba, thence to E. The ves- 
sel touched at two ports in Cuba, and was lost on the voyage to E. Payment 
of loss was refused on the ground of deviation; afterwards plaintiff claimed 
to reform the contract on the ground of a general and uniform usage of trade 
to allow two ports in Cuba on such a voyage. Held, that in this case the 
contract, as shown in the policy of insurance, was plain; and that ‘ usage is 
admissible to explain an ambiguous contract, but it is never received to con- 
tradict what is plain in a written contract.’”’ In this case, also, ‘‘ the usage 
relied upon is not sustained by the evidence.’’ 


Revease or Lrens. Woodson and Ewing v. Murdock and Clark — Appeal 
from Circuit Court of Missouri. The point was the constitutionality of the 
fifth section of the Act of March 31, 1868, of the Missouri Legislature. By 
the state constitution it was provided that ‘‘ the General Assembly shall have 
no power, for any purpose, to release the lien held by the state on any rail- 
road.’’ By the act, the state, which had unmatured claims for state bonds 
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against the P. and H. and St. J. Railroad for $7,000,000, sold all its right 
and interest therein for $5,000,000 cash. J/eld, that the words ‘ to release the 
lien held by the state ’’ were technical intentionally, and mean ‘that while 
the debt remains, the legislature may not let go the security for it.’? But 
«the legislature is not prohibited from selling the claim or commuting the 
debt.’? The act is therefore constitutional. 


Lacnes. PrincipaL AND AGENT. Marsh v. Whitmore.— Appeal from 
Cirenit Court of Maine. The defendant held certain bonds of a railroad 
company as security on notes indorsed by him for the plaintiff's benefit. The 
defendant finally sold the bonds at public auction and with due notice, and 
at the sale bought a part of them. This was in 1857, and in 1858, W. offered 
to return the bonds to M. if the notes were paid. In 1858 and 1859 the 
bonds depreciated much below the rate paid. ‘ There is no doubt,’’ says 
the court, ‘* that the prices bid at the sale were all that the bonds were then 
worth, and there is no reason for imputing intentional fraud to the defend- 
ant.’”’ Twelve years afterwards, and when the bonds had obtained a differ- 
ent value, the plaintiff sought to recover, but the court now held that the 
claim was a stale one. In regard to the claim that the defendant was guilty 
of neglect in not prosecuting certain notes of the corporation held with the 
bonds as security, it was shown that the decision of the state courts render 
such suit unwise. On this point, in confirmation, held, that an attorney can- 
not be charged with negligence, when he accepts as a correct exposition of the 
law, a solemn decision of the Supreme Court of the state. 


CALIFORNIA. 


Coxriict oF AUTHORITIES. — SuPREME Court. — We should infer from 
the following case that a convicted criminal was a rarity in California, since 
the possession of a single specimen proved so embarrassing. We are glad, 
however, that the Chief Justice had the courage to throw the responsibility 
of his custody where it properly belonged. One Le Bur was sentenced to 
ten years imprisonment for robbing the mails. After conviction, the court, 
finding that he could not be kept in the Oregon penitentiary, sent him to the 
county jail of Multnomah County; and the Secretary of the Interior ordered 
him to be placed in the California penitentiary. Application was made to 
Wallace, C. J., for his discharge, on the ground that the Secretary had no 
power to change the place of confinement. Held, following Ableman v. Booth, 
21 How. 523, that the petitioner was in the domain and exclusive jurisdiction 
of the United States. 


CONNECTICUT. 


Tue Revision oF THE GeNERAL Statutes, which has been in prog- 
ress for the past two years, was published and went into effect in January. 
The number of titles has been reduced from over seventy to twenty-two, and 
a new arrangement adopted. It is probably the most thorough revision which 
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has ever been attempted in the state, with one exception, —that of 1821, 
which immediately followed the substitution of the present state constitution 
for the royal charter of Charles IL, under which the government had been 
administered up to that time, notwithstanding the Revolution. All the pub- 
lic laws of the state are now brought within less than six hundred pages ; and 
the work is sold at $2.00, —a sui below its cost, fixed by the state to ensure 
its general circulation. 


DISTRICT OF COLUMBIA. 


Civit Ricurs Birt. —Svurreme Court. —In the case of the District y, 
Saville et al., the court held that an act of the General Assembly of the District 
of Columbia, providing that after opening for the reception or entertainment 
of persons attending, any theatrical exhibition, public show, or amusement, of 
whatever name or nature, within the District of Columbia, for which money 
or other reward is in any manner demanded or received, it should be unlawful 
for any person or persons to sell or dispose of, or to permit the disposal of, 
such tickets or seats so as to reserve particular seats, in cither portion of said 
show, theatre, or exhibition, to any individual, or to mark or describe as 
reserved or taken any seat or seats which had not been reserved by the sale of 
tickets therefor, previous to the opening of such exhibition, show, or place of 
amusement, was an unwise, vexatious, and unlawful interference with the 
rights of private property, which it was beyond the power of the legislature 
to enact. 

It is obvious that this act must have been passed to prevent an ingenious 
attempt of theatrical managers to reserve all their seats' for white spectators, 
in which they are upheld by the court. Though this is the only adjudged 
case which we have yet seen, the daily journals are full of attempts at evading 
the act on the part of hotel-keepers and proprietors of theatres. The matter 
will probably cure itself soon, unless unwise zealots on both sides keep it 
alive. 


ILLINOIS. 


JurRispicTion. — SuprEME Court. — We copy from the Legal News the 
head-note of the following case, which is not without interest : — 


Mississippi River Telegraph Co. v. First National Bank. — 1. The appellees were a 
corporation organized under the banking laws of Congress, which was located in 
the State of Iowa, and appellants were also a foreign corporation, organized under 
the laws of Iowa. The first count in the declaration avers that appellees, in viola- 
tion of the law of Congress, received from appellants interest over and above the 
rate allowed by the laws of Iowa, whereby, under the act of Congress, appellees 
became liable to pay to appellants double the sum received. The common counts 
were also added. JJeld, that the court below had no jurisdiction to try a case of the 
character shown in the first count of the declaration, it being for the recovery of a 
penalty imposed by the laws of another state, or of Congress, or of both. 

3. That the act of Congress only confers jurisdiction upon the state courts in the 
state where the delinquent bank is situated. 
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4. That all the jurisdiction our courts exercise in such cases results from the pow- 
ers conferred by our constitution and laws, and not by any means from acts of Con- 
gress. And the same is true of the federal courts, as they derive all of their powers 
trom the Federal Constitution. 


MarriaGe.— Supreme Court. Port vy. Port. — In this case the parties 
had apparently acted as man and wife, and Silas Port had termed the defend- 
ant his wife ; but the evidence showed that the female never considered that 
they were married. She was aware that they were living together “ina 
state of fornication,’’ and her relatives had threatened to punish the man for 
it. The court held that the common-law theory of a marriage per verba de 
futuro cum copula is based on the idea that the present consent is founded on 
the future contract ; but this may always be rebutted by evidence, and, as in 
the present case, the consent may be unconditional, and no contract arises. 


Proximate Cause.— Supreme Court. Toledo, Wabash, and Western 
R.W. Co. v. Jacob Muthershaugh. — It appeared that by the negligence of the 
servants of the railroad, the sparks from an engine set fire to a warehouse 
near its track and destroyed it. There being a high wind at the time, sparks 
from the burning warchouse set fire to the stable of the appellee and destroyed 
it, together with two horses. The stable was one hundred and one rods from 
the warehouse, with no intervening buildings. When it was burned there was 
a high wind blowing toward the stable. Held, that the burning of the appel- 
lee’s stable was not the natural and proximate consequence of the burning of 
the warehouse. 

The court added : — 


“It is said by appellee that this was a question of fact for the jury, and that they 
have found upon that point for the plaintiff. This is true; and although we relue- 
tantly disturb the finding of a jury upon a question of fact, yet it is our duty, and 
the uniform practice of the court, to do so when there is no evidence to sustain the 
verdict. Such is the condition of this record ; and, as we fail to see any ground upon 
which a recovery can be had in favor of the plaintiff, the judgment will be reversed.” 


Destruction oF Recorps.— Shannon et al., Executors v. James Hall et 
al. —In this case the court held, according to the Legal News, that where a 
mortgage was placed on record, the records afterwards were destroyed by fire, 
and, years after the records were destroyed, a person, without any notice of 
the mortgage, purchased the premises, he took them subject to the mort- 
gage. 

The fact that the records were destroyed by fire, and an act of the General 
Assembly passed to restore them, imposed no obligation upon the mortgagee to 
incur the trouble and expense of the restoration. In the view of the court, 
unless it was his duty to observe this law, and by failing to do so, he was 
guilty of a fraud upon the community, or committed gross negligence, which 
is its equivalent, he must be allowed to stand securely on his act of record- 
ing. 

Nor could the lapse of time since the execution of the note and mortgage 
(1845) affect the right of complainant, as the note had been kept alive by the 
payment of interest up to Nov. 4, 1865. 


‘586 SUMMARY OF EVENTS. 


The court also said that Hall’s case had much of equity in it, as the mort- 
gagee knew that H. held the land under claim of a clear title, and yet made 
no statement of his right. But, on the other hand, Hall, in buying of the 
mortgagor, seemed to have made no inquiries as to the state of the title. The 
mortgagee’s silence could not prejudice his rights. 


KENTUCKY. 


LirE Insurance. Forrerrure. — St. Louis Mutual Life Insurance Co, 
v. Amanda L. Grigsby. — This very interesting life-insurance case is reported 
in Central Law Journal for February 19, with instructive comments. The 
husband insured his life in 1569 for $10,000, and paid part cash and part notes. 
He made default in 1570 on the premium then due ; and, agreeably to the 
terms of his policy, he then took a reduced policy for $5,000, paying a pro- 
portionate cash premium. Ile also gave a new premium note, but failed to 
pay the interest thereon in August, 1871, and died Jan. 2, 1872. The office 
claimed that the policy was forfeited under a provision therein, which is as 
follows :— 


“Second. If the said insured shall fail to pay annually, in advance, the interest 
on any unpaid notes or loans which may be owing by said insured to said company, 
on account of any of the above-mentioned annual premiums, at the office of the 
company, in the city of St. Louis, or to agents when they produce the receipts signed 
by the president or secretary, then, and in every such case, the said company shall 
not be liable for the payment of the sum insured, or any part thereof, and this policy 
shall cease and determine.” 


The court also found the following facts : — 
This note was for $817.41; the amount of interest due on the 16th of August, 
1871, was $49.04. The proof shows that appellee was then entitled to a dividend 


amounting to $42.07. The application of this dividend to the payment of the inter- 
est would have reduced it to 36.97. 


The court took the view that there was a difference between the payment 
of annual premiums and the payment of the interest on the same when they 
were converted into notes. It was acknowledged as settled by other decisions, 
that a policy might become void through failure to pay the stipulated annual 
premium, or to pay a note given as such premium. But as to a default to 
pay interest on such a note, the case was different. In fact, it seemed that 
by the policy in this case, a default in paying premiums was expressly agreed 
not to work a forfeiture, but only a certain reduction in the amount assured. 
In the next section, it was claimed that a failure to pay the interest should do 
what the failure to pay the principal did not do, viz., to create a forfeiture. 
But it was held that as the collaterals pledged by an ordinary debtor to 
secure the payment of his debt would not be forfeited to the company by the 
non-payment of interest, in exact accordance with the terms of the loan, not- 
withstanding his agreement that they should be so forfeited, there was no 
reason why the company should be allowed to forfeit the paid-up policy of 
insurance, hypothecated to secure the ultimate payment of the ‘‘ nofe or loan”? 
owing by Grigsby. Say the court: ‘ The failure to pay the interest due on 
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the note or loan is a defect which admits of a certain compensation. The 
jusurance company holds, and has always held, ample security. We have 
already seen that the reasons that forbid courts of equity from interposing to 
relieve against forfeitures for the non-payment of premiums, or notes rep- 
resenting portions of cagh premiuins, do not apply in cases like this. We 
are satisfied, from the nature of the contract, that the forfeiture was intended 
as a penalty to secure, not the ultimate, but the prompt payment of the 
interest to become due ; and as the default is only in time, and as the com- 
pany can be given all that it stipulated to receive, a ease is presented in which 
relief can and ought to be afforded.”’ 

The chancellor ordered the company to pay the amount of the commuted 
policy, less the note due from Grigsby, and its accrued interest up to the 
date of the judgment, and this judgment was affirmed. 

The Central Law Journal, in its comments, speaks of the equity of the 
case, the amount owing being only $6.97, for which the forfeit was $3,000. 
As to the point here taken by the Kentucky Court of Appeals, it adds :— 


“ The forfeiture here depended on the non-payment, not of the note itself, but of 
the interest on it. But this distinction was ignored, and a directly opposite result was 
reached by the Supreme Court of Vermont, in a case where the agreement that | 
failure to pay interest on the premium note should work a forfeiture was indorsed 

_on the margin, instead of being included in the body of the policy ; and the agree- 
ment was enforced, and the policy was avoided, on the ground that ‘ the interest upon 
the notes becomes practically a premium upon the policy, payable annually in ad- 
vance.’ Patch v. Phanix Mutual Life Co., 44 Vt. 481. This and the principal case 
(Wobert v. New England Mutual Life Ins. Co., 1 Disney, 355, 2 Disney, 106) appear 
to be the only ones reported, in which the question was the non-payment of interest. 
But when it is conceded that the giving and acceptance of a premium note constitute 
apayment of the premium, and a consummation of the contract, and of this there 
is probably now no question (Bliss on Life Insurance, p. 735; May on Insurance, 
§ 345; Lasbrook’s Case and McAllister’s Case, supra; Maury v. Home Ins. Co.,9 R.1.; 
Baker vy. Union Life Co., 6 Abb. Pr. R. x. 8. 144; Hodsdon v. Guardian Life Co., 97 
Mass. 144), the loan thus granted by the insurer seems to be a debt quite independent 
of, and separate from, the contract of insurance, and fully within the rulings of the 
principal case, as to the interest on a note.” 


MARYLAND. 


Principat AND AGENT. —Svrerior Court. Denninghaus v. B. & O. 
R.R. Co. — This case resulted in favor of the plaintiffs. The railroad com- 
pany, with others, formed the Continental Line of freight transporters, each 
company guaranteeing the through bill of lading. One MeClosky, grain 
dealer at Owanico, Ill., was agent of the line there. He sent to the plaintiff 
bills of lading for ten car-loads of grain, and drew against them as his prop- 
erty. The plaintiffs, after paying the drafts, seem to have received no grain, 
and sued the road for non-delivery. It was conceded that no such cars were 
loaded or sent ; but the verdict was that the railroad was liable for the value 
of such goods as the bills of lading described. 
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MASSACHUSETTS. 


Rate or Interrst arrer Marurity or A Nore. — Daniel Brannan y, 
John C. Hursell and Horace Humphrey. — This was an action of contract on 
a promissory note for $1500, sigued by the defendant Ilursell, and indorsed 
by the defendant Humphrey. The note was dated March 11, 1870, and was 
payable four months after the date, with interest at ten per cent. At the trial 
in the court below, the presiding judge ruled, among other things, that, if the 
plaintiff was entitled to recover, it was for the amount of the note and interest 
at the rate of ten per cent from the date of the note to the time of the verdict. 
A verdict was taken for the plaintiffs, and the defendant Humphrey excepted 
to this and other rulings. The Supreme Court have overruled the exceptions, 
Upon the question of interest Judge Morton in his opinion says :— 


“One point of practical importance as to the amount of Ilumphrey’s liability 
remains to be considered. The rate of interest specified in the note is ten per cent, 
and the plaintiff claims interest at that rate since the maturity of the note. We are 
of opinion that he is entitled to receive it. The legal rate of interest is six per cent 
in the absence of any agreement for a different rate; but it is lawful for parties to 
contract to pay and receive a different rate; and where the agreement to pay a 
greater rate is in writing, it can be recovered by action, —statutes 1867, chapter 56. 
In the case at bar, the defendants have agreed in writing that the rate of interest 
for the use of the plaintiff’s money shall be ten per cent. The plaintiff recovers 
interest both before and after the note matures, by virtue of the contract, as an inci- 
dent or part of the debt, and is entitled to the rate fixed by the contract.” ‘ 

Sunpay Law. — Michael Connolly v. City of Boston. — This was a suit to 
recover for personal injuries. It appears that the plaintiff was walking over 
Dover Street about nine o’clock on Sunday evening of Oct. 6, 1872; that 
the draw of the bridge had been swung off ; and the plaintiff, who says that 
there were no barriers, walked overboard, and received severe and permanent 
injuries. At the trial in the Superior Court, he testified that he was going 
from South Boston to Way Street, on Sunday night, to his boss, to see if he 
could get a chance to work by day ; that he had been working by night, and 
was going to work on Monday night ; that he was seeing if he could get 
work ; that he lad been shovelling in Cambridge ; that he wanted to work by 
day instead of by night, because he could sleep better; that it was on account 
of sleep that he wanted to work by day. 

The case was then stopped by the presiding judge, who ruled that 
inasmuch as the plaintiff was passing over the highway on Sunday night, 
and not for any work of necessity or charity, he could not recover. The 
plaintiff alleged exceptions to the ruling, which have been overruled by 
the Supreme Court on the ground that “ the plaintiff was not travelling from 
necessity or charity, but on secular business.’ } 


1 The following case in the Superior Court for Suffolk is worth noting in connection with 
the above. Such actual cases are better than a hundred dissertations on the folly of the 
existing law. If there is no necessity for a man to travel on Sunday to procure labor for the 
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FravupuLent DiscnuarGe BANKruptcy Not IMPEACHABLE. — George 
N. Black vy. William A. Blazo. —- At the trial of this case in the Superior Court, 
a discharge in bankruptcy was pleaded in answer, and the court ruled that a 
discharge in bankruptcy could not be impeached in that court for any of the 
reasons set forth. A verdict was thereupon ordered for the defendant. The 
Supreme Court have now ordered judgment on the verdict, on the ground that 
“the remedy, by application to the District Court of the United States, given 
by the thirty-fourth section of the Bankrupt Act, is exclusive of any other 
mode of impeaching the validity of a discharge.” 


Fraup. -—— Comins vy. Coe et al. —In our notice of Matthews v. The Massa- 
chuselts National Bank, in our October number, we gave an account of the 
doings of the defendant, Coe. Another of his transactions has been brought 
into court, with the following result. This was a bill in equity, brought 
by the complainant to compel the retransfer to him of one hundred shares 
in the capital stock of the Cary Improvement Company, sold by him to the 
respondent, Coe, who gave Comins a check for $1337.50 on the Massachusetts 
Bank. The check was given the day Coe’s forgeries were detected, but before 
he was aware of the discovery, and was presented for payment the next morn- 
ing, when the bank refused to pay it, having received notice of Coe’s forgeries. 
The court, at the hearing, found that Coe, when he purchased the shares of 
the complainant, had no intent to defraud him, and that when he gave the 
check for $1337.50, he supposed that it would be paid, having funds enough 


ensuing week, as the French judge told the criminal, there is no necessity of his living any 
way. 

Christepher Smith v. Boston and Maine Railroad Company. — Action of tort to recover for 
injuries. The plaintiff was passing along Austin Street, in Charlestown, one Sunday after- 
noon in August Inst, when he was struck by a gate stretched across the railroad track, the 
gate hat.ng been struck by one of the defendant's engines. It appeared that the plaintiff was 
a machinist, occupied with his work during all the week, residing at the time in Boston; 
that he liad engaged rooms in Charlestown, and went over to see them on Sunday afternoon, 
intending to occupy them on Monday; and that as he was returning the accident happened, 
to recover for which this action was brought. The judge ruled that inasmuch as the plaintiff 
was travelling on Sunday, not for necessity or charity, he could not recover. A formal verdict 
was taken for the defendant, and the case is to be reported to the Supreme Court for the 
de ermination of the question of law. 

See also the following case in the same court: — 

Patrick MeCarthy et ux. y. William Soule. —This is an action to recover damages for 
injuries to the female plaintiff. The defendant was the occupant of a planing-mill on Albany 
Street. Upon the street there is an iron fence with an opening for pulling in timber. Some- 
times this was closed by gates and others by a bar. The accident occurred on Sunday. The 
plaintiffs were going to visit a sister of the female plaintiff, accompanied by her husband and 
children; that when opposite this place there was a large number of persons about there 
crowding each other. The plaintiff placed her hand upon this bar to support herself, when it 
gave way, ani she fell into the opening and some ten feet down, to her great injury. The 
defendant claims that she was not travelling upon a work of necessity or charity, and therefore 
cannot recover. 

In a recent case in Pennsylvania, the court held that coaling a cattle-train on Sunday was 
a work of charity, so as to enable it to reach a station where tood or water could be obtained 
for the animals. 
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in the bank to meet it after deducting the loan from the bank secured by 
fraudulent collateral; and the case was reported for the consideration of the 
full court upon the question whether the bill could be maintained, and that 
court has ordered the bill dismissed with costs. The court says : ‘* There 
was no fraud by Coe which entered into the transaction with the plaintiff. 
The fact that he had previously committed forgeries, independent of this 
transaction, does not make it fraudulent or voidable.”? The case was defended 
hy Coe’s assignees in bankruptcy. 


Powers or Corvorations. — James A. Dupee et al. v. The Boston Water 
Power Company. — This was a bill in equity brought by the firm of Dupee, 
Beck, & Sayles, in which they allege that they were the owners of about 
one thousand shares of the capital stock of the respondent, and complain that 
the directors had offered at auction a large amount of land on the Back Bay, 
the sale to take place Aug. 20, 1873, and had in the offer agreed to take, in 
payment for the land, in part the stock of the corporation at 375 per share, 
which is far in advance of the market value ; that this sale was to be made 
by a few of the stockholders, who owned a majority of the stock, and that it 
was against the interest of the minority ; that it was beyond their powers, and 
would work an injustice. The case was heard upon bill and answer, and the 
order has now been ‘ bill dismissed with costs,’’ and the following rescript 
sent down : — 

1. ‘* A corporation may receive its own stock in payment or in pledge in 
transactions which are within the lawful exercise of its corporate franchise, in 
the absence of legislation to the contrary. 

2. ** We cannot see that the proposed sale is not a reasonable exercise of 
the powers of the corporation to make the most of its assets. 

3. ‘* The vote of the corporation and the action of the directors do not 
amount to a reduction of the capital.’’ * 


Tue great Seth Adams will case has been compromised, and a million 
dollars will be devoted to a hospital nominally conducted on the plan of the 
‘* movement cure.’’ It is to be hoped that in practice it will become an asylum 
for monomaniacs, where suitable treatment can be carried out ; but the chances 
for its usefulness are not excessive. ° 


Law Rerorms. Tue Lecistature.— A few law reforms—as one 
touching the nomenclature in cases in error, one concerning the equity 
jurisdiction of the Supreme Judicial Court, and one concerning the law of 
adoption —are under consideration in the legislature, the second of which 
has our hearty support. A bill has also been introduced to repeal the Practice 
Act of the last session, a law which has worked extremely well, and which so 
obviously tends to decrease the delays and expenses which have always been 
a reproach to the law, that we are at a loss to understand the motives of 
those who are agitating for the repeal. 


A NEw proressorsuP, entitled ‘* The Story Professorship of Law,”’ has 
been established at the Cambridge Law School. 


4 
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MICHIGAN. 


MarrraGe. — Supreme Court. [Hutchins vy. Kimmett. — The plaintiff, who 
had been sued by the defendant below for criminal conversation with his wife, 
brought error in that the proof of marriage was insufficient. The evidence 
was, the certificate of the clergyman in Wurtemberg, that his predecessor en- 
tered the marriage on the record, and proper documents supporting his certifi- 
cate. The error alleged was, that there was no proof of the law regulating 
marriage in that country, and that such proof is indispensable. J/+ld, that 
the presumption is, that where a marriage is proved, it has been in accordance 
with the local law. And it is fit that the party who denies the marriage should 
prove its invalidity. 


MarriaGce. —In Meister vy. Bissell, tried in the United States Circuit Court, 
Western District of Pennsylvania, it was held that, under the statutes of 
Michigan, it is essential to the validity of a marriage that it shall have been 
solemnized in the presence of a minister or magistrate and at least two wit- 
nesses. It is hardly necessary to say that, though the decision is sound, the 
law is a very bad one. The requirement of witnesses is a step backward in 
legislation, and throws an unnecessary burden upon the community. The pre- 
sumptions ought always to be in favor of legitimacy, and the conditions 
prescribed by law ought always to be as light and elastic as prudence can 
sanction. 


NEW YORK. 


Coryricut. Circuit Court. — In the case of Boucicault v. Hart, involv- 
ing the plagiarism of the ‘* Skibbeeah ” from ‘* The Shaughraun,”’ the evidence 
seemed to show a prototype of both existing elsewhere. At the trial the 
following scenes occurred, according to the daily papers : — 

Proceedings were opened by Mr. Purdy, who moved to postpone argument 
on the order on the ground that he had not had time to fully prepare himself. 
‘‘ The more I investigate this matter,’’ said Mr. Purdy, ‘‘ the more I am con- 
vineed that Mr. Hart has a perfect defence against the charge of infringement. 
In order to prepare the aflidavits which are now ready, I have been obliged to 
read the first volume of I[all’s ‘ History of Ireland,’ as well as several plays in 
manuscript ; and, before I can provide other necessary affidavits, I shall have 
ty read a great many more plays. Moreover, we have not been furnished with 
acopy of Mr. Boucicault’s *‘ Shaughraun,’ and, as we are informed, there is 
no copy of it on file with the Librarian of Congress.’’ 

In replying to Mr. Purdy, Mr. O'Gorman extended to him his ‘ unalloyed 
commiseration ”’ for being forced to do so much reading, and especially for 
having to read any part of Hall’s ** History of Ireland.’’ ‘* 1am going to handle 
this subject without gloves,’’ said Mr. O'Gorman. ‘“ The order to show cause 
was served on February 3, and there is therefore now no good reason for 
further delay. The defendant has pirated our play, and he stands in the 
position of a thief, a robber, and a pickpocket. If, then, he wants an adjourn- 
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ment, let him drop the plunder ; and if an adjournment is to be allowed, we 
want an ad interim injunction, restraining Hart from continuing the ¢ Skib- 
beeah’ on his stage.”’ 

Mr. O’Gorman had hardly taken his seat when Mr. Busteed sprang to his 
feet, repeated substantially what Mr. Purdy had said, and, turning toward 
Mr. O’Gorman and Mr. Boucicault, and savagely shaking his fist at them, he 
said: ‘* Thou that sayest * Thou shalt not steal,’ don’t thou steal.’? Te then 
accused Mr. Boucicault of plagiarism, and said that he had stolen the 
‘ Shaughraun ”? from a play performed in London four years ago. He next 
entered into a sarcastic eulogy of Mr. O’Gorman’s learning and eloquence. 
Ile had spoken but a few minutes upon those subjects when Judge Woodruff 
interrupted him with ‘* Do you not think you would better coufine yourself 
to the matter before the court, and not waste time? ”’ 

‘‘T think so,”’ said Mr. Busteed. ‘I am obliged to the court for its sug- 
gestions,”’ said Mr. O’Gorman. ‘ You should be,’’ rejoined Mr. Busteed; 
‘* for the court has spared you many blushes.’’ 

The substance of the affidavits of Hart’s manager, George L. Stout, is as 
follows : 

In November, 1874, Mr. Stout found at French’s Dramatic Publishing 
House, in Nassau Street, a drama entitled ‘‘ Pyke O'Callaghan, the Irish 
Patriot,’’? written by Wybert Reeve. This drama, as appears from a note on 
the cover, was produced at the Royal Surrey Theatre in London, England, on 
Feb. 7, 1870, over four years before Mr. Boucicault recorded the copy- 
right of ** The Shaughraun.”’ In writing the ** Skibbeeah,’’ Mr. Stout relied 
for construction, plot, and characters upon ‘** Pyke O’Callaghan.’? When he 
had finished ** Skibbeeah,’’ he read it to Mr. Hart, who asked him if he had 
not infringed Mr. Boucicault’s copyright of the play of ‘* The Shaughraun.” 
Mr. Stout assured him that he had not. A few days afterward he witnessed 
for the first time the performance of ‘* The Shaughraun’”’ at Wallack’s, and 
discovered a very striking similarity between it and ‘ Pyke O’Callaghan.” 
The affidavits admit that, in many instances, the language, characters, and 
scenery in ‘* Skibbeeah ”’ are almost identical with those in ** The Shaugh- 
raun,”’ and charges that the same identity exists between that play and the 
drama of ‘* Pyke O’Callaghan.’’ 

In other words, the defence in this case is that Mr. Boucicault plagiarized 
The Shaughraun ”’ from Pyke O’Callaghan,’’ and that, having done so, 
he cannot restrain the performance of a play taken from the same source. 


Master anp Servant. — Court or Appears. Brennan y. Iolbrook.— This im- 
portant decision respecting the relations of master and servant was handed down by 
the Court of Appeals at the commencement of the present term. The defendants, 
residing in the city of New York, were proprietors of a cotton manufactory at Troy, 
which they carried on by means of an agent at the mill, who had general powers to 
lire and discharge hands and procure supplies; the business being conducted by cor- 
respondence and personal consultation with his principals. The decedent was an em- 
ployee in the mill, who received an injury by the breaking of an elevator upon which 
she was riding in the mill, she having been sent by her overseer for bobbins to an 
upper story. The elevator was not originally designed for the hands to ride on, but 
only for goods; but the hands had long been in the habit of riding on it, to the 
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knowledge of the agent, but not to the knowledge of the defendants. The elevator 
was unsafe for persons, and the agent had been notified of that fact, but the defend- 
ants had no knowledge of it. It appeared that it was not necessary for the decedent 
to ride on the elevator, and that she had not been directed to do so, and that there 
was access from one story to the other by stairways. It also appeared that the de- 
fendants had been in possession of the mill only six weeks, and did not even know 
there was an elevator in it, and the decedent had been employed in the mill some 
eight months. The referee found for the plaintiff, on the ground that the notice to 
the agent was to be imputed to the principals. This was reversed by the general 
term of the Supreme Court ; and now the Court of Appeals reverse the latter decision 
and sustain the referee. This rule has been applied in case of corporations, but never 
before in cases of individuals, to our knowledge ; and we think the holding is in op 
position to the uniform tenor of decisions in England and America (see A. L. J., vol. 
IX., p. 69). We are not prepared to say, however, that it is not right and reason- 
able. — Albany Law Journal. 


Action BY Moruer oF Sepucep DavuGuter. Furman v. Van Size. — This 
was an action brought to recover damages for the seduction by defendant of plaintiff’s 
daughter, who, at the time of the seduction, was eighteen years old, and in the employ 
of defendant’s father, under an agreement made between plaintiff and the employer 
by which the wages were to be paid to the daughter; her father was dead. The 
daughter became pregnant, and returned to plaintiff’s house, who cared and provided 
for her during her confinement. J/e/d, that plaintiff could maintain an action against 
defendant for the injury. (Allen and Folger, JJ., dissenting.) 

Also held, that under the provisions of the statute making a mother liable for the 
support of an indigent child (1 R. S. 614, § 1), such an action is maintainable aside 
trom the ground of loss of service, where, prior to the seduction, the daugliter was 
able to earn her own support, but in consequence thereof became unable so to do, and 
the burden of providing and caring for her is thrown upon the mother, as in such 
case the wrongful act of the defendant results in a direct pecuniary injury to the plain- 
tiff. (Allen and Folger, JJ., dissenting.) 

A mother, after the death of the father, is entitled to the custody and control and 
the services of her children during their minority. (Allen and Folger, JJ., dissent- 
ing.) — Zoid. 


Ricuts anp Duties or Partners — The Court of Appeals, on Tuesday last, 
affirmed the decision of the Supreme Court in Manufacturers’ Bank v. Cor, Adminis- 
tratriz, 5 N. Y. Sup. 126. This is an important case concerning the mutual duties of 
partners. The plaintiffs’ assignors and the deceased were partners in the manu- 
facture and sale of stoves at Troy, their market extending throughout the country. 
The deceased was at liberty to engage in other business not conflicting with the 
interests of his firm. The deceased for his firm bargained with one Brown, an em- 
ployee of his firm, for the exclusive privilege of using a certain patented improve- 
ment for stoves, belonging to Brown, in the Troy market, for $1 per stove royalty, 
which was a reasonable price. On the same occasion he also made a private arrange- 
ment with Brown, by which he agreed to use his influence for Brown to sell the 
improvement to dealers generally throughout the country, in consideration that 
Brown should pay him one-half the royalties, including those to be paid by the 
decedent’s own firm. This private arrangement was kept secret from his partners. 
For four years the deceased paid Brown the royalty for his firm annually, and annu- 
ally received back one-half of it, and appropriated it to his own use. The decedent 
never rendered Brown any service under the private arrangement, was never 
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called on to render any, and the only money he received under it was the half 
of his own firm’s royalties. The firm was afterward dissolved by consent, and a 
settlement had. Afterward the parties discovered the deceft, and, after decedent's 
death, brought this claim against his estate. The referee reported for the defendant, 
the general term reversed the decision and granted a new trial, and the defendant 
appealed, with the above result. The decision emphasizes the necessity for the most 
absolute and unequivocal good faith between partners, and establishes the liability 
of one to account to the others for any profits he may make in another and competi- 
tive business, and his duty, when serving as agent for his partners, to act for their best 
interests, and, if he buys for them, to buy as cheaply as possible. — Albany Law Journal, 


Tue Albany Law Journal has an able article, in its issue for February 20, 
on * Immaterial Warranties in Life Insurance.’? It dwells upon the unfair 
dealings of companies, and the traps set for the unwary. Apropos of this, 
we note in the same journal for January 2, the opinion of the Massachusetts 
Supreme Judicial Court in Chickering v. The Globe Mutual Life Insurance 
Company. This ease has since been reheard and reaffirmed, and the final de- 
cision will appear slightly modified. The law of this case is praised in the 
Law Times (London) of February 13, saying that the limitation of Russell v. 
Bangley is as much in accord with common sense as itis with sound law. Yet 
the case has been fought bitterly by the company, and, after the rehearing, a 
motion was made for a supersedeas, which failed. This shows that such cor- 
porations can inflict wrongs on their clients by prolonged litigation, as easily as 
they can crowd their policies full of unnecessary questions, which may leave an 
opening for a forfeiture. In fact, the writ of review, which was asked for and 
refused, was based on an alleged error in answering one of those very trivial 
questions of which our contemporary complains. 


ENGLAND. 


Lorp St. Leonarps. — The death of Edward Burtenshaw Sugden, Lord 
St. Leonards, which took place on January 29, is an event not lightly to be 
passed over.! It brings to mind the fact that the present century has pro- 
duced one eminent English lawyer worthy to be mentioned in comparison with 
the most talented of his predecessors. In fact, the great age of ninety-four 
years reached by the learned judge, and the early maturity of his abilities, 
have rendered his fame already classic, and have caused the announcement of 
his decease to awaken surprise in many minds. , 

Mr. Sugden was born Feb. 12, 1781, and was the son of a respectable 
London tradesman, a wig-maker; a fact of which he was never weak enough 
to be ashamed. Before he had reached his twenty-second year he wrote his 

‘endors and Purchasers of Estates, a book which reached its second edition in 
1806, before his admission to the bar. He naturally commenced as a con- 
veyancer, and obtained an enormous and lucrative practice. After some 
fifteen years he abandoned conveyancing and attempted the position of 


1 The contemporary journals are of course full of memoirs, the Law Times especially 
having a very good biography. The best review of his career attamable, however, is in 
Blackwood's Magazine for February, 1857, to which we are indebted for many facts here 
cited, as apparently were our friends. 


a 
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counsel, with gratifying success. In 1822 he was made K. C., and in 1828 
entered Parliament. In 1829 he was made Solicitor-General, in 1835 Lord 
Chancellor of Ireland, and again filled the post in 1541-1516. In 1852 he 
became Lord Chancellor of England, holding ollice for some ten mouths. 
declining a second appointment in 1559. For many years after 1852, Lord 
St. Leonards was one of the chief law lords, exercising that anomalous power 
so vested by the English Constitution, but always with pre-eminent vigor and 
wisdom. 

As a legislator, Sugden was the author of many cautions but important 
reforms, liis Tory connection, and habitual reliance upon facts and argument, 
alike rendering him averse to hasty and radical changes. His reforms were 
naturally iu regard to the law of real estate, though he also aided in doing 
away with imprisonment for debt, greatly improved the laws relative to luna- 
tics, and obtained a law for preventing cruelty to animals. 

As a lawyer, Sugden’s reputation was established by his treatise on Ven- 
dors and Purchasers and his Practical Treatise on Powers. The numerous 
editions of these books were carefully revised by the author, notwithstanding 
the pressure of business, evidently with the belicf that fame as well as profit 
was best insured by this course. Two or three other volumes on real-estate 
law were prepared by him as introductory to his main books, or explanatory 
of special branches; but in each case the profession at once elevated them to 
the rank of authorities. 

If any man’s career at the bar can be instructive, such a one as Sugden’s 
must be. Early estimating his powers aright, he obtained a leadership in 
his own branch. Gifted with vigorous health, he was enabled to undergo 
unharmed an amount of continuous labor rarely equalled. For years he was 
engaged in cvery important case involving real property, while holding a 
prominent position in Parliament; and he devoted eighteen or twenty hours 
daily to work. Ilis income was of course enormous; and he survived the 
strain which prostrated Follett, to enjoy with robust health the highest honors 
of his profession. Indeed, up to nearly his ninetieth year he attended the 
TIouse of Lords, and took an active part in legal debates. 

His reputation is avowedly professional: he was neither a jack-of-all- 
trades, like Brougham; a sycophantic plodder, like Campbell; nor a cynical 
genius accidentally turned lawyer, like Lyndhurst. As author, counsel, and 
judge, he was an honor to the legal profession ; and already his position is 
assured beside Hardwicke and Eldon as one of the highest rank of English 
lawyers. 

Lord St. Leonards had ten children, and is succeeded in his title by his 
grandson, his oldest son having died in 1866. 


Tue Bencn. — The retirement of Mr. Justice Keating from the Court of 
Common Pleas was announced at the beginning of February. The London 
Times remarks that every member of the court has been changed in the space 
of seven years, and Mr. Justice Brett, appointed in 15038, is now the senior 
judge. LBovill and Willes have died; Sir Montagu Smith has joined the 
Judicial Committee of the Privy Council; Mr. Justice Byles and Mr. Justice 
Keating have retired. 
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The eminent judge has received the most flattering testimonials on the 
occasion, with many hearty expressions of the wish that he may enjoy many 
years in well-earned repose. Hlis successor is Mr. Justice Archibald, of the 
Queen’s Bench, whose place is filled by Mr. William Field, Q.C. 

Mr. Justice Honyman of the Common Pleas has also resigned. He sue- 
ceeded Mr. Justice Byles early in 1873. His successor is J. W. Huddleston, 
Q.C., M.P., one of the leaders of the common-law bar. 


AmonG the changes in high legal offices we may note that John Thomas 
Ball has been made Lord Chancellor of Ireland, and takes the title of Lord 
Merton. Mr. Ball was Solicitor-General and Attorney-General for Ireland 
under Mr. Disraeli in 1866. The new Irish Solicitor-General is David R. 
Plunket, a grandson of the great Lord Plunket. © 


Dr. Kenxrary. —In our last number we left the redoubtable Dr. Kenealy 
at the foot of the ladder; but he has since made a fresh start, having been 
elected to Parliament from Stoke-upon-Trent. To correct unfounded impres- 
sions about this gentleman, unfortunately too common, we cordially second 
the efforts of the Pall Mall Gazette in his behalf, from which we take the 
following :— 

The following information about Dr. Kenealy is extracted from a paper called the 
Englishman, which purports to be “edited by Dr. Kenealy, Q.C.,” and ought 
therefore to be well informed on the subject. It seems to us to be important, if true; 
and we republish it accordingly : — 


“Who Dr. Is. 


“ A voice at which three judges trembled like aspen-leaves, and that silenced ina 
sentence five opposing counsel, will be heard in tones making the Gothic hall resound 
with the fearless advocacy of truth, justice, and liberty, comparable to that of 
Chatham, when the torrent of eloquence rolled from his lips as a mighty river 
diffusing life, and health, and joy around to his glorious and dear country. Not one 
out of a hundred English constituencies has the splendid opportunity, once in a cen- 
tury, of returning so great and good a man as their representative as the people 
of Stoke-upon-Trent now have. Who is Mr. Davenport? Echo answers, ‘ Who?’ 
Who is Mr. Walton? All the long-eared tribe can tell, and they alone. But who is 
Dr. Kenealy ? And all the world simultaneously replies, ‘ Among scholars he stands 
in the foremost rank ; among gentlemen, in all that constitutes true nobility, second 
to none; profound in attainments of the law, and in knowledge of the constitution 
and principles of government of this great kingdom ; brave as a lion, but with a heart 
full of generosity and tender impulses for the poor and the oppressed.’ 

“ How wonderful are the ways of Providence! Ten years ago, if any one had 
predicted to Dr. Kenealy that he should occupy the proud position which he does be- 
fore the peorLe or ExNGianp, he would have been wholly incredulous. He was then 
only known in his profession as one of the foremost junior counsel it had; witha 
fair prospect, in the ordinary course of things, of elevation to the rank of Q.C., and 
almost a certainty of a seat on the bench at no very distant period. He was known, 
indeed, in the world of letters and of scholarship ; but on this we need not say any 
thing, as it is well and widely acknowledged what his reputation was there. Seven 
years ago, when her Majesty made him one of her counsel, the bench seemed in 
immediate prospect. He got into an increased legal business, and appeared in some 
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of the most important cases. His honesty, earnestness, courage, and oratory were 
well known; and his friend, Lord Penzance, said in one of his speeches, ‘that it was 
marked by an eloquence rarely heard in Westminster Hall.’ . . . 

“When Dr. Kenealy was known to be engaged in the Tichborne case, several 
barristers came and congratulated him, and said: ‘ Be careful above all things. You 
are now on your promotion!’ Dr. Kenealy did not then understand what these words 
meant; but he now has reason to believe that they were intended as a bribe to him, 
—as an intimation that if he allowed certain things to go on, he would be rewarded 
with promotion to the bench. How Dr. Kenealy availed himself of this well-meant 
hint the world knows. From the beginning of the trial to the end he never had but 
one thought, and that was duty to his client. . . . The Lord Chief Justice had always 
been a great supporter of his; but he would not yield to the Lord Chief Justice in 
any act or suggestion of wrong; and the result has been his professional ruin, brought 
about by those who sought to please that man, and to get the support of the powerful 
Jesuit party. 

“But out of evil the Supreme God always brings good. Had Dr. Kenealy not 
been disbarred and destroyed, he would probably never have thought of establishing 
the Magna Charta Association of Great Britain. Not that the great wrongs which 
the people have been silently and patiently enduring for so many years had not over 
and over again been present to Dr. Kenealy’s mind. Dr. Kenealy thought only 
of his profession. He had a very large family to bring up, and maintain, and edu- 
cate; he had no leisure to devote to public business, the whole of his time being 
absorbed in his profession, and in an ardent study of the most recondite mysteries 
of theology. But when he knew, as at a very early period he did, that those who 
souglit and failed to poison him with their envenomed present of game, were resolved 
to take away his profession, and subject him to all the chances of poverty, he felt 
that his course was then clearly marked out for him. 


“Ixcipents In Dr. Keneaty’s Lire. 


“Tt is well known in legal circles that Dr. Kenealy, if he had not been disbarred 
by the Gray’s-inn ratteners, was to have held this brief for the Guicowar. So that, 
in addition to his other persecutions, he has lost this fee of six thousand guineas. . . . 
By the conduct of the benchers, this unhappy and ill-used prince has lost the only 
man at the bar who would have served him well and faithfully. 

“ The feeling almost of adoration in which Dr. Kenealy is held throughout Eng- 
land was curiously illustrated at Stoke, where a noble lady, with her son, came from 
Cheshire, and she immediately fell on her knees, and kissed his hand, while tears 
were in her eyes, and her voice trembled with emotion. Dr. Kenealy was deeply and 
marvellously affected. He was so overpowered that he could not speak for some 
time; but when he did he presented Mr. Guildford Onslow to her, whose hand she 
shook heartily. The whole scene was one that never can be forgotten. Dr. Ke- 
nealy, after that, proceeded with his lecture to the great audience in the town-hall, 
which was thronged to suffocation. He was followed by Mr. Guildford Onslow. The 
usual petitions for the removal of the three judges, and the abolition of Gray’s Inn, 
followed; and a unanin:ous vote of confidence in Dr. Kenealy as the candidate for 
the borough was passed amid universal applause. His hand was then shaken by 
about three hundred of the audience, until he was obliged to give in. 


“What Dr. KeneaLy 18 GOING TO DO IN PARLIAMENT. 


“He will go to Parliament, not to be the flunkey of either the apostate Jew or 
the renegade Protestant, but to represent England and English welfare; and, above 
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all, the working classes, who want a MAN, and have him here at hand, with the fire 
and force of Milton, and the intrepidity of Cromwell, to meet and fight despotism. 
Dr. Kenealy goes to the House of Commons with the express determination to 
destroy the Whig and Tory conspiracy against the people ; to found, with the assist. 
ance of the Magna Charta Association, a great, powerful, honest, and determined 
Encuisu parry, of fifty or a hundred people's representatives ; and, with these 
under his banner and leadership, to sweep away for ever the two tamily factions who 
have possessed themselves of England so long, and so loaded her with debt that even 
to live becomes a matter of the hardest difficulty. And let no man despair that Dr. 
Kenealy can do this. This man showed himself in the court at Westminster to be 
an avalanche, who bore all before him; and we believe that, within ten years, he and 
his Magna Charta will rule England, for the peorLe, and the peorLe only. Oh, 
what a splendid consummation this will be! Let the working classes bear in their 
thoughts that there are, in this man’s mind, a hundred measures teeming for their 
Lenctit ; that the force of thousands in the house of corruption cannot put him down; 
that as he tamed the three judges, and kept them down like three cats, that hardly 
dared to mew in his presence, so he will master these right honorable humbugs who 
delude the people, and pass the wicked laws under which they groan. He is a mighty 
army in himself, and will carry all before him in Parliament, like Mirabeau in France, 
or Chatham in England.” 


* Cuartes Austin. — The death of Charles Austin, Q.C., has called forth 
many reminiscences of his career. He is described as a man of singular abil- 
ities, a Liberal in Brougham’s time, a disciple of Mill, and advocate of 
unusual eloquence. He was the leader of the parliamentary bar; and as one 
of our exchanges says, he obtained a ‘position there the like of which was 
never attained by any other man in any branch of the profession. His income 
in the year 1547 — the great railway year — was something fabulous, nor do 
we venture to state the sums which we have heard mentioned. His reputation 
was so great that he received many briefs merely in order to prevent his 
appearance on the other side; and this no doubt is the origin of the story (mythi- 
cal or not) of his being met riding in Hyde Park on one of the busiest days 
in the session. ‘ What in the world are you doing here, Austin?’ ‘I am 
doing equal justice to all my clients.’ What Bentham in heaven can have 
thought of his distinguished disciple it is difficult to imagine. Probably he 
reflected that as such fees were going, it was as well that they should go to a 
Benthamite. 

‘* In 1548, and in the forty-ninth year of his age, Mr. Austin retired from 
practice, having bought the estate in Suffolk, where he died. Ile was in the 
full vigor of his life, and in the very prime of his powers. Le had a well- 
deserved reputation as the most successful advocate of his age, with the doubt- 
ful exception of Follett. He was a man of most brilliant talents of all kinds, 
and of varied accomplishments ; and from the day of his retirement to the day 
of his death, being twenty-six working years, his most important avocation, 
as far as the public knows, was presiding at the quarter sessions for East 
Suffolk.’’ 

Rather curiously, just at the time when the memory of the feesin the rail- 
way cases was revived only to be regretted, a new source of wealth has been 
opened to the English bar. Serjeant Ballantine has just undertaken the 
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defence of the Guicowar of Baroda, an Indian prince accused of attempting 
the assassination of the English Resident at his court. The retainer paid was 
5,000 guineas, with a farther scale of fees dependent on the length of the trial, 
estimated at not less than 5,000 guineas more. As Calcutta is but a fortnight’s 
trip from England, the fees are certainly earned with sufficient ease. In fact, 
the London journals point out that India teems with wealthy clients, all 
amenable to English laws, men to whom victory is every thing, arfd to whom 
expense is but an incitement. The princely revenues now spent in idle and 
debasing luxuries, would be freely given to those advocates who could enable 
their clients to pursue, through forms of law, the immemorial rivalries 
which have been awed into peace by English supremacy. 


Lorp Romitiy. — The death of John Lord Romilly, which took place 
Dee. 23, 1874, brings to mind the services of his earlicr years. He was the 
son of the distinguished reformer, Sir Samuel Romilly, and was therefore 
favored in the circumstances of his start in life. He entered Parliament in 
1832, was Solicitor-General in 1848, Attorney-General in 1550, and in March, 
1851, sueceeded Lord Langdale as Master of the Rolls. This post he resigned 
in April, 1573, when Sir George Jessel was appointed. 

While he was Attorney-General under Lord John Russell, he introduced 
and carried through the Irish Encumbered Estates Act, a piece of legislation 
of great immediate importance, and one whose subsequent effect was almost 
revolutionary. This was, however, almost the only legislative proceeding 
connected with his name, and after his appointment to the Rolls he retired 
from political life. 

As Master of the Rolls, besides transacting his duties efficiently, if not 
with striking ability, Lord Romilly distinguished himself by inaugurating and 
establishing the system of publication of the public records, which has been 
of the greatest conceivable benefit to the student of English history. This 
wise and public-spirited action will keep his memory green for many years, 
and may well be placed as an offset to any failure upon his part to win the 
highest honors of his profession. 


CrueLty To Antmats. — At Leeds a question of interest to the Society 
for the Prevention of Cruelty to Animals arose in a recent case. Ata me- 
nagerie exhibited there, one performance consisted in making several hyenas 
jump through a blazing hoop, and they were incited to this feat by severe whip- 
pings. The cruelty was indisputable, but the law prohibits cruelty only in the 
case of domestic animals. The difficulty in defining a hyena as a domestic 
animal, however, caused the case to be abandoned. It may suggest to our 
societies here the importance of carefully examining our local acts, as these 
are probably based on the English statute. 


A Devonsuire Granp Jury. — At the Biddeford Quarter Sessions, held 
on Saturday, there was one prisoner indicted for embezzlement and theft. 
The recorder, in charging the grand jury, laid stress on the fact that their 
duty was merely to see that there was a primi facie case. They were absent 
nearly two hours, the whole court meanwhile being in waiting, and at length 


600 SUMMARY OF EVENTS. 


returned, the foreman solemnly declaring that they found the prisoner guilty, 
‘*T thought [ told you,’’ said the recorder, ** that you were not to try the 
ease.”? The foreman, —‘* We thought it a particular case and we have gone 
minutely into the whole evidence, and we find the prisoner guilty on both 
charges.’? The recorder, after some observations to the grand jury on their 
wasting everybody’s time, proceeded to try the case, when the petty jury aec- 
quitted the man on one count, and the prosecution offered no evidence on the 
other. The grand jury, who had waited to learn the result, were heard, as 
they retired, to give vent to their indignation and mortification in somewhat 
strong language. 


A Scene at tHe Cnester Assizes.— An occurrence perhaps without 
a parallel was witnessed at the close of the assizes at Chester, of which the 
Manchester Guardian gives the following account :— 


Mary Lancaster, thirty-three, was indicted for the manslaughter of her husband, 
John Lancaster, at Birkenhead. The deceased had long led the prisoner a wretched 
life ; and on the 13th of September he came home drunk, and kicked over the meat 
which she was preparing for-his dinner. He then thrashed her, and in a passion the 
prisoner threw at him a sharpening steel, and caused his death. The prisoner was a 
hard-working woman, and, in spite of her husband’s brutal treatment of her, had done 
her best to make his home comfortable. The jury found the prisoner guilty. Mr. 
Justice Brett, addressing the prisoner, then said: I believe that if I thought it right 
to act according to your own feelings, I should say nothing about this unhappy hus- 
band of yours. As far as I can see, you were a respectable, hard-working, well-behaved 
wife, and I feel bound to say a greater brute than your husband was I have seldom 
heard of. There are circumstances in the depositions even worse than those which 
have been brought forward. They show that, even on the very last day you were 
together, you were doing all you could to make his home comfortable, and to make 
him happy. With a brutality which made me shudder when I read it, he cast away 
that which you had prepared for him. He has been beating and ill-treating you for 
months, probably for years ; and it is nothing but the tenderness and forgiveness of the 
woman and wife which prevented you from having him punished for crimes he com- 
mitted against you time after time. It is only when he had driven you to desperation 
by ill-treating you the whole day, and I dare say was on the point of ill-treating you 
again, that you, in a moment of passion, took up a formidable weapon and threw it at 
him, I believe, without the intention of striking him. It did strike him, and you im- 
mediately ran for assistance, and did ali you could to save him. All the real right in 
this case was on your side; all the real wrong on your husband’s; and God forbid 
that I should punish you! I will be no party to it; I will not even make this judg- 
ment complete ; I will not allow it to be said by anybody that you are a convicted 
felon [hear, hear], —for a conviction is not complete until a sentence is passed, and I 
mean to pass no sentence at all. [Loud cheering, which for some time the officials of 
the court vainly endeavored to suppress.] I shall merely ask you to enter into your 
own recognizance to come up for judgment if called upon, and nobody in the world 


will ever call upon you, — God forbid they ever should! [Renewed cheering, during 
which the prisoner left the dock.] 


Usace. — The case of Achard v. Ring, tried recently by the Lord Chief 
Justice, presented a novelty, inasmuch as it was decided that a custom upon 
which former decisions had been based was a fiction, and had never existed. 
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The plaintiff, as charterer, sued the ship-owners for a general average loss to 
cargo, caused by scuttling the ship to extinguish a fire which had broken out 
in the cargo. The text-books, and the presumed practice of adjusters, were in 
accord in establishing that ‘* where the degree of danger is so great that it 
amounts to a moral certainty of total loss,’’ no general average arises. It had 
been previously adinitted in a special case submitted to the Court of Queen’s 
Bench (Stewart v. Pacifie and West Indian Marine Insurance Company, 3) L. T. 
Rep. Ns. 742; L. Rep. 8 Q. B. 362), that a valid custom prevailed at Lloyd’s, 
excluding from general average damage to cargo by pouring water down the 
hatches to extinguisn a fire. Upon that custom alone, having regard to the 
terms of the bill of lading. the Exchequer Chamber affirmed the decision of 
the Court of Queen’s Bench in favor of the defendant It is hardly possible 
to suppose that any difference can have been made by adjusters between scut- 
tling and pouring water down the hatches ; and consequently it must be now 
taken that Stewart’s case was decided upon a custom which had no existence. 
But on this trial of Achard v. Ring, the jury found that there was no custom 
excluding from general average damage by scuttling to put out a fire; and, in 
fact, the evidence only proved that instances of such losses were extremely 
rare. 


ForeigN Marriace. Berore Vice-Cuancettor Sir R. Matins. 
In re Alison’s Trusts. — This case possessed some unusual features, and 
involved the question of the legality of a marriage in Persia. The petitioner, 
Vardine Rafael, had been the mistress of Mr. Charles Alison, the late British 
minister at Teheran, in Persia. At his death he left her enceinte, and 
bequeathed to her, as recompense, about £7000. Very soon after this a 
marriage was arranged between her and a Mr. Ongly, a relative of Mr. 
Alison, and British Vice-Consul at Teheran. She had been baptized in 
the Armenian Church, her mother being Armenian, and her father Italian. 
No Armenian priest would celebrate the marriage, it being contrary to the law 
of that church to perform the ceremony with the woman in that condition. 
Accordingly they were married by a Roman Catholic priest, she having con- 
fessed and received absolution. The young woman came to England to claim 
her legacy, which had been paid into court, and she petitioned for it as a feme 
sole, on the ground that the marriage was invalid. The chief clerk found in 
favor of the marriage, but the Vice-Chancellor now reversed the decision. He 
said that the evidence showed that the petitioner was not a Roman Catholic, 
and that the marriage was invalid by the Armenian law. To render it valid 
as a Roman Catholic marriage, both parties must be Roman Catholics, which 
clearly was not the case here. It was at one time believed that the marriage 
of a British subject, which was valid in any country, was also valid in Eng- 
land; but since Brook v. Brook (9 UL. L. C. 193), it seemed that this was not 
acorrect view. Ile therefore decided that there was incapacity on the part of 
the woman to contract marriage in Persia, and as Ongly had not taken meas- 
ures to marry according to English law, the marriage was invalid. He added 
that the transaction was discreditable to all the parties concerned. 
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In tke Shoreditch County Court the case of Lidstone v. Churchill was 
tried, resulting in a verdict for the defendant. 

This was a suit for £18 15s., the price of three hundred copies of a work 
called ** The 20th Londoniad, giving a full Description of the Principal Estab. 
lishments in the Capital of England, &c., also containing Pieces on Celebrated 
Personages, &e., forming altogether Episodes in a Grand National Poem on 
the Arts.”’ 

The plaintiff stated that he was an author, and that he published in the 
Londoniad advertisements in rhyme of the goods supplied by various wholesale 
houses, taking payment in subscriptions for the work. Some months since 
he solicited and obtained from the defendant, an order for a page of advertise- 
ment in rhyme in the forthcoming edition of the book; and the defendant 
was to subscribe for three hundred copies of it, which (the plaintiff admitted) 
he expected the defendant would distribute among his trade connection. The 
advertisement in rhyme was duly inserted; and, when the book was printed, 
three hundred copies were delivered at the defendant’s warehouse. On being 
asked for payment some time afterwards, the defendant refused, and said the 
plaintiff might have all the books back again. 

The case for the defendant was that his business was entirely that of an 
agent for certain manufacturers of American machinery, that he was himself 
an American subject, and that the plaintiff was well aware of this when he 
took his order; that the work contained numerous attacks on Americans and 
American goods, conveyed in very violent and coarse language, and for this 
reason the defendant was quite unable to distribute the three hundred copies 
delivered. He swore that the books and the advertisement were perfectly 
useless to him, and that he would rather have paid a large sum than have 
even his name appear in connection with the abuse of American traders 
which the book contained. The plaintiff was cross-examined on the contents 
of the book, which, besides the matters above mentioned, had in it a great 
variety of ** satirical ’? comments upon the royal family, many of the judges, 
the late Lord Mayor, County Court officials, &c. He admitted that he had 
written the whole. 


We quote from the Law Times the following account of a matter which 
will be of interest from the name of the author involved therein: — 


TuHackERAYANA.— The law of copyright has had a fresh illustration upon a 
question of more than ordinary difficulty in the case of Smith v. Chatto, which 
came before Vice-Chancellor Hall, on the 18th inst., for hearing. Upon an interlo- 
cutory motion, the plaintiff applied for an injunction to restrain Messrs. Chatto and 
Wood from publishing, selling, or advertising for sale a work call Thackerayanc. 
From the evidence it appears that at a sale consequent upon the death of the late 
Mr. Thackeray in 1865, Mr. John Camden Hotten, bought several books which had 
belonged to the novelist from his school days, as well as some sketches and caricatures 
drawn by Mr. Thackeray. In 1574, Mr. Thackeray’s next of kin and legal represent- 
atives (his two daughters) sold the copyright in all their father’s published and 
unpublished works, drawings, caricatures, and other productions, to the plaintiff and 
William King. The defendants succeeded to the business of Mr. Hotten a short 
while ago, and soon advertised the above work as “ Thackerayana. Notes and Anec- 
dotes, illustrated by nearly six hundred sketches, by William Makepeace Thackeray.” 
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The book contained many extracts from Mr. Thackeray’s writings, together with the 
above sketches. For the plaintiffs it was contended that the extracts were so long as 
to amount to piracy, and that the defendants had no right to publish any of the draw- 
ings. On the latter point no case was made out, and defendants’ counsel accordingly 
confined themselves to the question of piracy, and argued that the quotations were 
fair, as they were introduced simply as frames to the pictures. Mr. Thackeray had 
in his writings sketched his own career ; that career it was intended to illustrate. As 
to the title, they urged that no one could suppose it to refer toa work by Thackeray 
any more than the word “ Jolnsoniana ” refers to a work by Jolinson. In granting 
an iverim injunction, Vice-Chancellor Hall made some important observations upon 
the law of piracy. The question for decision was whether “ the portions of the 
plaintiffs’ work so taken by the defendants were in themselves calculated to produce 
aprofit to them, as distinguished from such parts of their own work as might be 
profitable, considering it as a whole, and original.” The true test of this is not the 
quantity of matter taken. The learned judge quoted with approbation the decision 
of Lord Hatherley in Scott v. Stanford (LL. Rep. 3 Eq. 722; 16 L. T. Rep. x. 8. 551), 
where the dictum of Mr. Justice Story in Folsom vy. Marsh is accepted as a statement 
of the law. The case of Wilkins v. Aikin (17 Ves. 422) was also quoted by his 
Honor as one of the earliest decisions on the subject. In that case Lord Eldon says, 
“There is no doubt that aman cannot, under the pretence of quotation, publish 
either the whole or part of anotier’s work, though he may use, what is in all cases 
difficult to define, fair quotation. . . . The question upon the whole is whether this is 
a legitimate use of the plaintiff’s publication in the fair exercise of a mental opera- 
tion, deserving the character of an original work.” The crucial test in the present 
case was the object of the defendants in inserting the extracts. Had they inserted 
them with the view of increasing the value of their work by rendering it more 
amusing to the public? The Vice-Chancellor thought they had done so, and accord- 


ingly granted an injunction. The difficulty of defining what is a fair quotation is 
very evident ; but no one can dispute the justice of this decision. Where quotations 
go to the substance of a work, as logicians might say, the quotation cannot possibly 
be fair. 


OBLITERATIONS ON A WiLL. —In the Court of Probate, Dee. 2, before 
Sir J. Tannen, the following question was presented In re orsfurd : The 
will propounded was contained on four pages, with a continuation on a fifth 
page. It was duly signed and witnessed; but over certain parts of the will 
strips of paper had been pasted, and on some of these the testator had written 
various bequests. ‘* It is clear,’’ said the court, ** that the words so written 
on the strips of paper must follow the fate of ordinary alterations, and that in 
the absence of evidence showing when they were made, it must be presumed 
that they were added after the execution of the will.’? But the novel question 
arose, whether these strips now to be treated as though blank were to be con- 
sidered as obliterations of the passages under them, and the will was to be 
admitted to probate excluding the words so covered. The court held that the 
only method for inspecting the obliterated parts was with the aid of glasses, 
and that if the testator adopted an unusual mode, if it were effectual it must 
be respected. In an earlier case, where obliterations were made with ink, such 
words as could be perceived through it were allowed to stand, but no chemical 
means were resorted to in order to remove the obscuring ink. The 21st 
section of the Statute of Wills provided that no alteration should be valid, 
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except so far as the words of the will before such alteration should not he 
apparent. In this ease, so long as the strips of paper were undisturbed, the 
words beneath were not apparent, and the obliteration, though in an unusual 
form, was effective. In regard to a codicil annexed in this case the matter was 
different. The amount of the legacy was covered over, but the name of the 
legatee remained. ence he inferred that the testator meant to strike out 
this bequest only in case he had succeeded in substituting others; and as the 
court was at liberty to try to ascertain the original design of the testator, 
obviously the readiest way was to remove the strip of paper. This was 
ordered to be done, and probate was granted of the instrument otherwise 
unaltered. 


